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| Janes Earl of MORTON, Defender, === 
> AGAINST 7250 


n Farl of Galloway James Gail youn A 
Hobiſter, John Traill of Þ 22 5, and others, Proprie- 
tors of Lands and Heritages 1 in the Iflands of Orkney, 3 
Purſuers. N 


H E Defender and his Anceſtors have, for many Years, U 
been in the Poſſeſſion, by virtue of Grants from the 
Crown, of the Crown Rents, Revenues, and Profits of | 
the Earldom of Orkney, which being moſtly payable in 

Bear, Malt,- Meal, Oil, and Butter, they have been in uſe to up- 

lift from the Heritors, Vaſſals, Tenants, and others, by the parti- bl 

cular Weights and Meafures uſed in that Country, for Time imme- 1 

mortal. i 

About the Year 1733, the late Sir James Steuart of Burray, a con- | 1 

fiderable Heritor in Orkney, took up a Reſentment againſt the De- 2 

fender, equally violent as cauſeleſs, which ſhewed itſelf nor only in a "= 
moſt unjuſtifiable Attack upon the Defender's Perſon, when in that 

Cotes: but in various Attempts to diminiſh} the Defender's Eſtate, 

and to withdraw his Rents and Revenues, which had immemorially 
been in uſe to be paid by the Proprietors and Inhabirants. Sir 
James Stcuart, and a few other Heritors, over whom his-Influence 
reached, refuſed, without the ſmalleſt Pretence of Reaſon, to pay | 
to the Defender the Feu-duties and Superior-duties, which had | 1 
been immemorially in uſe to be paid for their Lands, and carried | 

5 their Humour ſo far as to ſtand an Action, which they obliged the | 

A Defender 
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Defender to bring in this Coprt, for Payment of theſe Rents and Du- 


dee in which, by-the Juſtice of che Coutty-heveally provaited. 
es Stcuart died; bur the Earl of Galloway, 
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Soon after this, Sir Jar 


" 


who would appear to be his univerſal Succeſſor,” put Himſelf at the 
Head of the {mall diſcontented Party, which continued to hatch 
new Schemes of Diſturbance, And having eaſily inliſted in their 
Service one James Mackenzie, "a difcarded Servant of the Defenders, 
as their Antiquarian and Pamphlet-writer, they, upon no better 
Foundation than ſome Scrapes of his pretended Gozhick Learning, 
brought their Action againſt the Defender to have it declared, that 
the Superior-duties, which had been immemorially in uſe to be paid 
to the Crown of Scotland for the Lands in Orkney, and were com- 
monly called Scat-duties, ought in no Senſe to be conſidered as Feu- 
duties, but. as a Land- tax, anciently payable by the Heritors, and 
which, now that the Land- tax was regularly paid in Orkney, as in 
the other Parts of S$c0zland,- ought no longer to be exacted. But, 
in this Action, the Defender as eaſily prevailed, as in the former. 
There ſtill remains undetermined another Branch of this Oppo- 
ſition, relating to the Weights and Meafures of Orkney, in which 
the Purſuers have given the Defender and themſelves a great deal 
of Trouble, and occaſioned much Expence. This Cauſe being 
now ready for adviſing, your Lordſhips are now come to have your 
Share of the Trouble, by peruſing a Volume of the Proceedings 
and Proofs had, which, in Bulk, exceeds any thing that has ap- 
_ peared in this Court. In order to abridge that Labour, is this Me- 
morial offered, upon the Part of the Defender. DL.” 
The Purſuers Libel ſets furth in Subſtance, ** That the Iſlands 
* of Orkney and Zetland, being Parts and Dependencies of the King- 
dom of Norway, the Weights and Inſtruments of Weight, 
« yet uſed in theſe Iflands, are after the Manner of Norway. 
That the Weights are the Mark, the Setteen, or Liſpuni, the 
'« Meil, and the Laſt : That the weighing Inſtruments are the By/- 
* mar and Pundar; there being two Pundars, the Malt-pundar and 
** Bear-pundar., That the Standard of theſe Weights was anciently | 
in Orkney what it is in Norway at this Day, conformable to the 
* following Table: 5 1 1 
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% And, iris.aadelarthas P21 af het Liſpundj make the Standard 
« of the Barrel for Butter or Oil. That this was the Standard of the 
% Weights of Orkney, by which the Purſuers Predeceſſors and Authors 
« did pay their Crown rents and other Duties. That the original 
« Standard abov e-ſpecitied of the foreſaĩd Weights have been augment- 
« ed or increaſed, from time to time, under the Earls of Orkney, and 
« others, the Farmers and Chamberlains of the faid Ifles,' to the 
great Damage of the Purſuers, inſomuch that the Weights, ac- 
« cording to which the Purſuers pay their Crown-rents to the De- 
« ſender, do more than double the true and legal Standard above- 
« mentioned. That theſe Weights ſuffered the firſt Increaſe under 
Robert Earl of Orkney, about the Year 1584, being then raiſed 
« a complete fourth Part, viz. The Liſpund increaſed from '12 lib. 
« to 15 lib. and the other Weights in proportion. That, under 
« Patrick Earl of Orkney, they ſuffered a new Increaſe of one fifth 
« Part more, viz. The Liſpund from 15 lib. to 18 lib. That, from 
« the Year 170%, under. the late Earl of Morton, the W eights have 
« Joſt their Proportion, and grown out of Shape, to the great Op- 
« preſſion of the Purſuers. That the Purſuers had applied to the 
« Defender to rectify the Weights and weighing Inſtruments, but 
that he had refuſed ſo to do. Therefore concluding, that it ſhould 
be declared, that the Weights and Inſtruments of Weight, to be 
« uſed in the Iſlands of Orkney and Zetland ought and ſhould be fix- 
ed and regulated to a fixed and known Standard; ſo to remain 
« jn all time coming. That the ſaid fixed Standard of the foreſaid 
« Weights ſhould be the Standard- -weight, preſently fixed and uſed 
„in the Kingdom of Norway, viz. as in the foregoing Table. 
That the Mal:-pundar Weights are, in Weight and Quantity, one 
„Third more than the Bear-pundar Weights. And it ſhould be 
declared, that the Purſuers ought to pay their Crown-rents and 
other Duties to the Defender, according to the foreſaid Stan- 
« dard-weight, and no otherways.“ 
Io this extraordinary Action the Defender appeared, and made 
his Defences before the Lord Elchies Ordinary ; and both Partics 
having, by his Lordſhip's Order, given in Condeſcendences, Au- 
ſwers, Oc. the Lord Ordinary, © before Anſwer, allowed both. June 16th, 
parties to preve their ſeveral Allegations contained in the Libel, 7s. 
Condeſcendence, Anſwers, Replies, and Duplies; and alſo al- 
* lowed them to ꝓrove all other FaQs and Circumſtances that ſhall 
be thought material for ſupporting the Purſuers Libel, Conde- 
« ſcendence, 
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ee ſcendence, and Replies, or for ſupporting the Defence made for 
« the Defender in his Anſwers and Duplies, all prour de jure, and 
« allowed both Parties a conjunct Probation, granted Commiſſion. 
% &c.” In conſequence of which Interlocutor, Proofs: have been 
adduced by both Parties, as contained in the State. 

The Weights and Weighing Inſtruments uſed in theſe Iſles, be- 
ing ſo different in their Conſtruction, as well as Names, from theſe 
uſed in Scotland, it will be neceſſary, for the better underſtanding of 
this Cauſe, to give a Deſcription of them. 

As to the Weights, both Parties thus far agree, that they conſiſt 
of the following Denominations, viz. a Mark, a Liſpund or Setieen, 
a Meil, and a Laſt. It is alſo agreed that twenty-four Marks make a 
Liſpund, fix Liſpunds make a Meil, and that twenty-four of theſe 
Meils make a Laſt. But the Defender abſolutely denies what is al- 
ledged by the Purſuers, that a Mark conſiſts of eight Ounces only, 
and that the Barrel of Butter or Oil contains fifteen Liſþunds, Gn 
the contrary, he will ſhew, in the Sequel, that a Mark conſiſts of 
about twenty Ounces Amſterdam Weight; and that there is no cer- 
tain Connexion or Correſpondence between the Barrel, which is 
Meaſure, and the Liſpund, which is Weight. #227) 

The Weighing Inſtruments are two; the Byſmar uſed for ſmall 
Weights from a Mark to a Liſpund ; and che Pundar for larger 
Weights, from three Serteens or Liſpunds, and upwards. A Plan of 
theſe Inftruments is annexed, for the more caly Explanation of 
them. HE | 

The Byſmar is a Beam of Wood about three Foot long, whereof - 
a little more than the Half is a Cylinder, about an Inch Diameter or 
little more ; the reſt of the Beam, which makes the But-end, is 
alſo cylindrical, but much thicker than the other, being about three 
Inches Diameter. In the ſmall End is an Iron Staple, on which 
there is a Hook for hanging on the Goods that are to be weighed. 
The ſmall End is all along marked with Iron Studs, at unequal 
Diſtances ; theſe Studs correfpond to, and exhibit the Weight of 
Commodities weighed, from one Mark ro twenty-four Marks, or 2 
Liſpund. When the Material to be weighed is hung upon the Hook, 
the Byſmar is horizontally ſuſpended by a Cord going round it. 
The Weigher ſhifts the Cord, until the Material weighed equipon- 
derates with the groſs End of the Byſinar, which ſerves as a Counter- 


balance to it. When the Inſtrument is thus brought to an Equi- 
librium, 
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jbrium, the Cord points out the Studd that is neareſt. to it, which 
ſhews the Weight of the Commodity in Marl. 


The Pundur is a Beam of about ſix Feet long, about three Inches 
Diameter at one End, tapering gradually to the other End; a Hook 
is fixed at the greater End, for ſuſpending what is to be weighed 
upon it; about fix Inches from that End the Tongue and Shears 
are fixed by a Staple; at the upper End of the Shears there is a 
large Iron Ring, through which a croſs Beam is put, for ſuſpending 
the Machine in weighing; and this croſs Beam is commonly ſup- 
ported by two Men on their Shoulders. The Pundar is marked 
with Notches at proper Diſtances, correſponding to and exhibiting 
the Weights of the Commodities weighed, from three Serreens up- 
wards, to ten, eleven, twelve, or more, and the Weight of the 
Commodity is aſcertained by a Stone, of the Weight of a Serreen, 
hung upon the Pundar by an Iron-ring, which the Weigher ſhifts 
from Notch to Notch, till the Tongue between the Shears diſco- 
vers the Inſtrument to be in æquilibrio. 2 41010 
Theſe Inſtruments are extremely rude, and muſt be very fallacious, 
not only from the Nature and Conſtruction of them, but from the 
Opportunity every Weigher has, by ſhifting his Hand but a little, 
to make a conſiderable Odds in the Weight: Nay, it is difficult to 
avoid this even without Deſign; for, in making ſucceſſive Trials of 
weighing the ſame Goods upon the ſame Inſtrument, it is a great 
Chance but the Weights come out differently every new Trial. And 
it is to be remarked, that in the Byſmar, when the Fractions of the 
Liſpund are weighed upon it, they do not give a Weight proportional = 
to the Integer. For Example, when a Commodity of the Weight | 
of a Liſpund is delivered upon the Byfmar in three ſeparate Weigh- 
ings of eight Marks each, which ought to come out twenty-four 
Marks, or a Liſpund, it nevertheleſs will fall conſiderably: ſhort of it. 
The fame holds in all the other Fractions of a Liſpund. 
As the Purſuers have confounded, in a ſtrange Manner, their 
Complaints againſt the Increaſe of the Weights, with their Com- 
plaint againſt the Weighing Inſtruments, it will be neceſſary atten- 
tively to diſtinguith them. For as to the Inſtruments they will not 
ſurely pretend to ſay, that the Byſinar and Pundar were the Inven- 
tion of the Defender or of his Anceſtors.. Why then did they make 
him a Defender in their Complaint againſt rheſe Inſtruments, more 
eſpecially when they knew. that he was fully as deſirous as they could 
be to have theſe. Inſtruments ha He has too much Reaſon 
| b to 
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| to believe that theſe Inſtruments have been no Friends to his Fa; 


mily ; that Slight of Hand, which they are ſo liable to in weighi 4 
would always be turned againſt his Factors, who had no perſonal 
Intereſt to be exact, ſuch as the Vaſſals have. The Defender there. 
fore chearfully gives up theſe Inſtruments, and is extremely willing 
the Law take Place according to the 17th Article of the Union 
which is, „That the ame Weights and Meaſures be uſed through- 
out the united Kingdom, as are now eſtabliſhed in England. u 


provided that a juſt Proportion ſhall be eſtabliſhed between the 


Veights and Meaſures immemorially uſed in Orkney, and thoſe in 
England. And the Defender ſhewed his Concurrence with the'He- 
ritors and Inhabitants of Orkney, to have theſe fallacious Weighing 
Inſtruments aboliſhed, as far back as the Year 1743, as the Proceed- 
ings of that Affair do teſtify. 

The Diſpute therefore, between the Parties, turns entirely upon 


the Weights themſelves, and their Contents ; which again almoſt 


reſolves into this Queſtion, What are the Contents of an Orkney 
Mark ? this being the loweſt Weight known in that Country, of 
which all the other Weights are Multiples. 

The Purſuers, to maintain their Argument of an Increaſe of 
Weights, muſt deſert Fact and Reality, and the Weights that now 
are, and have immemorially been uſed, and purſue fanciful Conje- 


Ctures from extraneous Topicks and inconcluſive Proofs. They al- 


tedge that the Orkney Mark ought to conſiſt of eight Ounces An- 


ſterdam, and no more, inſtead of about 20 Ounces; which Diminy- 


tion they would carry through all the larger Weights. This, beſides a 
Variety of other Arguments, they attempt to prove from the 
Weights of Norway, particularly the Mark there ; as alſo from the 
Weight of a Barrel of Butter, which they fay formerly contained 
15 Liſpunds, whereas now it contains only betwixt ſix and ſeven, 
which, they ſay, is a Proof of the Increaſe of the Liſpund. 

On the other hand, the Defender, as it cannot be ſuppoſed he 
would give any Countenance to an Increaſe of the Weights, muſt be 
exculed to oppoſe having any Diminution made in them. His Bu- 
ſineſs is, and in which his patrimonial Intereſt is greatly concerned, 
to defend the Weights now in conſtant and uniform Uſe in that 
Country, and which the Purſuers and their Predeceſſors have imme- 
morially obſerved. Upon this Footing he ſays, that the Mark in 
Orkney, as now uſed, is the fame which has been uſed in all Times 
bypaſt : That there is no Rule or Table in Orkncy, Ra the 
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contents of tho Mark, in One bl Amſterdam, or of any other 
Country. It is the original and fundamental Weight of that Couns 
try; and therefore, it is impoſlible to ſay, how many Ounces it ought 
˖0 contain, though in fact, it does, upon Trial, contain about twenty 
Oundes Amſterdam? That the Norway Weights can have no Effect 
in determining the Weights of Orkney ; and that no Argument can 
ariſe to determine the Weight of a Liſpund, from the Contents of a 
Barrel of Oil or Butter; for that the Barrel and Liſpund have no 
Relation to, or Connexion with one another, the one being Mea- 


ſure and the other Weight, ſo that the Relation betwixt them muſt 
be merely conjectural. . gle 


Before making particular Anſwers to the Purſuers Arguments and 
Proofs, the Defender ſhall make ſame general Obſervations, tending 


%* 


ſtrongly to ſupport his Defence. i) * | 
As it is of the greateſt Moment to the Defender, he muſt take 
Liberty to obſerve, in the firſe Place, that the general Scope and 
Tendency of the Purſuers Action is to deprive him and his Family, 
at one Blow, of no leſs than three Fifth Parts of the Eſtate which 
he and his Predeceſſors have, for many Years more than forty, peace- 
ably and uninterruptedly enjoyed in that Country. The Money- 
rent which he receives does not anſwer to pay the publick Burdens. 
Almoſt the whole of his Rents and Duties are paid in Fungibles, 
ſuch as Bear, Malt, Meal, Oil and Butter, all which are dclivered 
by the Weights of the Country. If theſe Weights are to be reduced, 
in the Proportion from twenty Ounces to eight Ounces in the Mark, 
according to the Purſuers Argument of making the Mart conſiſt of 
cight Ounces in place of twenty, the Conſequence is clear and un- 
; Wd wm that the yearly Produce of the Defender's Eſtate mult be 
reduced to two Fifths, or diminiſhed in three Fifths of what it has 
yielded in al Times bypaſt. This damnum or incommodum, may be 
ſaid to be no concluſive Argument; but it cannot mils to rouſe the 
Attention of every diſcerning Perſon, and make him heſitate to ſtrip 
one of ſo great a Part of his Property, without the moſt direct, ſa- 
tisfactory, and cogent Evidence. The free Produce of the Rents 
and Revenues payable to the Defender from this Eſtate, extends to 
about 20,000 J. per aunum, and has yielded the fame Produce im- 
memorially ; if the Purſuers ſhould prevail, this Eſtate muſt be re- 
duced to 8000 J. per annum; a ſtrange and unparalleled Event this 
mult be, when no Part of the Eſtate or Revenues is evicted, and 
the Price of all the Commodities not diminiſhed but increaſed! 
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of the Crown, to the end her Majeſty might diſpone the ſame to : 
Janes Earl of Morton, edooranile: upon Payment of 30,000 þ Senn. 
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In 1468, the Sobereignty of theſe Iges was ceded 10 Jer ll. 


by His of Marriage with Margaret the Daughter of "Chriſtian 


"King of Norway, and have, ſince that time, continued under the 
Dominion of the Kings of Scotland, under che Vannes. 
vernors appointed by the CrowÜbn. 

In the 1592, the Earldom of Orkney! And Zerlivid were. Uilſoltt 
Fromm the Crown and confirmed to Robert Sreuant, firſt Karrof Orb. 
and his Son Patrick, in terms of a: wag Grant made tb the 
anne TUN 2H Ai 5104 03 H%ö% o Ssbuitheld eig 

In the 1612, Fürl Pam irt. ng deen attamted and forfeired, 
kiel Iſles were again annexed to the Crown. And an the 1614, 4 
Contract was executed between the King and the Biffiop bf Orbe, 
dividing and aſcertaining their A Shares and Interalts⸗ in the 
Fad Mes! “ 

From this Time, the Revenues and Dues dels to che Orbit, 
were poſſeſſed by Donators or Tackſmen under the Crown, till the 
Year 1643: 

When Charles I. wadſet 4 diſponed theſe Iſlands to N. Man Earl 
of Morton, for Security of the Sum of 30, ooo J. Sterling, in which 
the King acknowledges himſelf to be indebted to the ſaid Earl; and 
the Lands are made redeemable by the King and his Succeſſors, 
upon Payment of the ſaid Sum. This Contract, and Charter fol- 
lowing upon It, were ratified by Parliament in the Vear 1646. 

In the 1669, this Grant to the Earl of Morton was rèeduced at * 
Suit of the Crown, for want of a previous Diſſolution in Parlia- 
ment. The Wadſet-lands were reſumed, without makin any Sa- 
tisfaction to the Earl of Mor wy: for the Wadſet-fum,: or. pa Fart 
of it!! 7 H 

And in chis Condition the Parkiby: 10 Morton e . 
veſted of their Poſſeſſion, notwithſtanding repeated Recommenda- 
tions of Parliament after the Revolution, till February 1707, When 
theſe Iſles were again diſſolved by Parliament, from the Patrimony 
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by Queen Aune in theſe Terms, burdened with à Feu - duty to the 
Crown of 530% J. Ster. per aum. 

And in the Tear 1742, the Defender obtained an Act of Parlia- 
ment, diſcharging the Reverſion that was in the Crown. 9 27 8 
It is a ſtrange and incredible Suppoſition which the Purſuers make, 
that the Weights of Orkney were increaſed, firſt by Earl Robert, and 
next by Earl Patrick,. in the End of the t6th and Begihning of the 


* 


17th Century. The Tenacity of People in retaining their ancient 


Manners and Cuſtoms, and particularly their Weights and Mea- 
fires, is a Phænomenon remarkable in all the Nations of the World. 
The ſtrongeſt Efforts of the moſt arbitrary Powers have never been 
able to introduce a Regularity in Weights and Meaſures, or to with- 
draw People from their former Ufages, This Lewis XIV. with all 
his Plenitude of Power, could not effectuate within his own Kings 
dom of France, How then can it be believed, that any of theſe 
Earls of Orkney could have been able to bring about ſuch an Increaſe 
of the Weights in Orkney as is alledged, eſpecially, when no Act of 
publick Edict is pretended to have been made for that Purpoſe, nor 


is there ſo much as the Tradition of any fuch Ordinance? The 


Thing is in itſelf ſcarcely poſſible. Had there been no Weights uſed 
in the Country but by the Earls, in receiving their Rents and Duties, 
a tyrannical Abuſe of thefe Weights might be poſſible. But as 
Weights are in conftant and daily Uſage amongſt the People of that 
Country, in their conftant Intercourfe with one another, and are 
imprinted in the Minds and Memory of every Individual from his 
Infancy, it is impoſſible that the Impoſition or Oppreſſion of an 
Earl, or his Factors, could have any Effect in making a total Altera- 
tion in the Weights,” over a Country. 1 
Again, if it even could be ſuppoſed, that Earls Robert or Parrick, 
or any of the ſucceeding Grantees of theſe Iſles, had had the extra- 
ordinary Power or Influence to make an Alteration and Increaſe in 
the Weights, it ſtill remains incredible that ſuch Impoſition and Op- 
preſſion, which muſt have been known and felt by every Inhabitant, 
would not have been loudly complained of upon every Occaſion that 
offered. And yet it is very remarkable, that in all the Remon-. 
ſtrances and Complaints which the Inhabitants of Orkney had occa- 
ſion to make, from time to time, againſt rhe Oppreſſions and Abuſes 
of their Governors, there never occurs the leaſt Mention or Hint of 
any Attempts having been made towards an Increaſe of the om. 
| C his, 


. So 
and accordingly, the ume were diſponed to him by Charter granted 
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the leaſt Inſinuation of his having altered or increaſed the Weights, 


them, and of far greater Moment than any other of the Articles 


bound to ſupport and aſſiſt each other in defending and maintaining 


or might be attempted upon their Liberties and Properties, and 
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Thus it appears, from the Records of Privy Councih 3züſt n= 
ary 157 5; referred to by the Purſuers, that the Inhabitants bf OH,,ẽ 
and Zetland had complained of various Hardſhips and Opprefſions - 
they ſuffered under: Nobert Earl of Orkney; which, ſay the Purſuers, 
gave occaſion to the ſending of Commiſſioners to enquire into chd 
Acts of Malverſation and Enormity that Earl had been accuſed of; 
but, amongſt the many Inſtances ſpecified in the Record, there is not 


ſuch a flagrant Act of Oppreſſion, had it had any Foundation, could: 
not have been omitted. i oats Won 58 00 

Again, amongſt all the Tyrannies and Oppreſſionss which were 
charged againſt; Earl Patrick, the Son of the faid Earl Nobert, and 


for which a Proſecution was commenced againſt: him ũn Parliament, 
at the Inſtance of the King's Advocate, in the Fear p69 And 
carried on at different Times till the 1615, there is not the leaſt 
Notice taken of his having made any Attempts te inereafei tile 
Weights, which would have been a more ſtrong and relevant Point 
of Dittay than many of the other Articles he was accuſed of 
Again, in the Year 1633, the Inhabitants of Orntney preferred 

their Petition and Addreſs to the Parliament of Scotland, ſetting 
forth the various Hardſhips and Grievances they laboured under. 
And although the Rectification of any Abuſe or Increaſe of their 
Weights, had any fuch been, was of the utmoſt Conſequence to 


therein mentioned, yet no ſuch Thing was complained off 

And further, in a late Bond of Aſſociation in the Year 1714, up- 
on Record in the Books of Adjournal, entered into by ſeveral of 
the principal Heritors of Orkney, whereby they became mutually 


the Privileges of the Country againſt all Invaſions that had been 


wherein ſeveral particular Grievances are mentioned; yet there i: 
not the leaſt Inſinuation of any Ground of Complaint on account 
of the Weights. VT 1 H aide al 
From thefe Appearanees, proved by Record, it feems tobe a juſt © 
and fair Concluſion, that no Increaſe in the Weights was made by 
Robert the firſt Earl of Orkney, nor ſince his Time. For it is im- 
poſli ble to imagine that the Inhabitants, Who took ſo many Oppor- 5 
| tunities 
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many others of ire tiiwiab "Their Bleuer in this REE 
d:could not; poſſibl procted from any other Cauſe than there S Aten 

being no F oundation br a Com 


plaint of bhis kind b&t! bins Cite 
Another r Zinconſiſtent with, and contradictorg 0 tha 
dledged-Increaſe*of ' Weights,-aviſes from a Cc an 
cient Rentals end- Dack-Auties paid for te Furldom of 5 
Zetiand, wirh the Rental as it now'ſtands, aridettas ftr eee 4 
Vears paſt. „Had the Weighits, As the Purſuers pretend, been al- 
ways increaſingifron Harl Robert's Time till now in / ſo much thar 
they are now three Fifths more, or heavier than they rere originallyy 
mult have nheeeſſarily followed, that the Rental bf Dybrey) confifting = 
of Bear, Malt, Meal Oiband Butter, delivered by Weight, muſt . 3 
increaſed in Proportion: with the Weights; whereby, ut this Day 
tlie Produce of that Earldom behoved to be lithree Fifths:h 


hn 8031 


than it was in former Times. But the Fact ſtands dune oe 2481 
and, notwithſtanding the increaſed: Price of Commodities, the ewe 5 
tal is at this Day not ſo high as it was at different: Periods” fot” a a7 885 


Century and an Half preceeding. 


It has been already ſaid, the Free Rent f. chis Farldom, hte 
the Defender receives, after paying the Feu; duty ro the Crown, 
and publick Burdens, is! about 20, O00 l. Stor, per Amum. The 
groſs Rent, converting the different Species at the current Prices, 
B now, and has been for ſeveraÞ Years, 30, 666 J. ros. 1 Pd. 

There is extant, in the Low Parliament-houſe, a Rental, tin 
ed, Rentalis Orcadie pro rege & :epiſcopo; which, in ſeveral Paris 
thereof, appears to have been drawn out about the Year 1601, 1601 
and certainly was made before the Year T6r2; when, by Act of 
Parliament, a Commiſſion was appointed for treating of an Excam- 
bion of Lands betwixt the King and the Biſhop:of Orkney ;- which 
Treaty took Effect, and, in conſequence" thereof, in the Year: 
7614, a Charter was granted from t che Ring to the Biſhop!6f:Ork- - 
nch, and his Succeſſors, of certain Lands of that Country therein f 
mentioned, which are erected into a free Beneſice and! Biſhoprick. 

By this Rental 1601, it appears, that the Moneycrent of che „ 
whole is little more than 200 7. Scott, the reſt being all payable in 
kind, in the ſeveral Species of Bear; Malt, Meal, Fleſn, Oil and“ 
Butter; ; and when the total Quantities'of theſe reſpective Articles 
are converted al the preſent current Prices, che Produce of the 


el Whole, 


16144 
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axis B-nowletts in nd 
| to 47. 500 l. . cal zom Mich. being :thednQey;: vo 
Merks, as the . choprick, there gamaigs. 34.838 407 


Tears apo:thatvit does — 
1 to Villiam Dick Merchant in Edinburgb, for the early 


neficial Bargo naw Me; 2 RI. 1 3105 10 Sig 10 10 ud. VL 


dut y of 41,000' Merks. e e , e eon e 


oy Rendel;y that, when to them is added the Expence of managing fo 
large and ſcattered an Eſtate, - together with the reaſonable; Profits 
the Tackſmen had juſt Reaſon to expect, it muſt appear, thaty qur- 


ing all that Time, the groſs Produce muſt have n equal 
to the preſent groſs — of 30, 0 [I]. O oi yd 


Teaſe, the Crown's Chamberlain accounted for 27,521 413 2 aher 


ties, from the 1601 downwards, with the Purſuers 


farily have had an Influence: upon the Rental or Produce of the 


Earidom mos 2: 299779 ej nagar 


for 150 Years paſt, ariſes from a Compariſon. of the Prices of: the 


thereby, a8 ain of the Bb the Eſtate, ny betongf 


to 
Defender, whichſthüs apptars to have yielded. rather ug to tho 


more 15 


rulet-anobati: u ð,H/Ruioa 


— the Year 1629, theſe Illes were bai GY the 


Tack- duty of 33,733 l. 66. 8d. Scots, Which is -conſidersh 
higher than the groſs Rent the Defender now receives out of them, 
Such was the! Produce of theſe Iſles before the Defender's Anceſtor 
obtained the firſt Grant of them in the 1643. 
After the Defender's Family was diveſted of. their-Right | in the 
1669 „theſe Illes were lett in Tack from the: Crown fox Tack-du- 
ties, 4 or r as 1 Tackſman had Intereſt to make à be · 


In the 1671 ey were ler in Tack to Sangean ſobtbe Tac 


In the 1693 they uetelett 10 Alexander Brand for 23, 800 
In the 1697 they were lett to Samuel Maclellan for ar bοο . 
The Extent of theſe Tack- duties is fo near to a0 preſent prof 


And accordingly, in the 1691, when the Earldom. was not in 


deducting his neceſſary Expences.. 54% to Dos fm 

How is it poſſible to reconcile theſe high Rentals an 1 2 
pretended In- 
creaſe of Weights within that Period, which, if true, muſt; ron | 


Another Airmen in Udet * the: Equality: of the Weights 


Grain in Orkney, at different Periods, and the _— ms —_— 
with tle Prices of baden in dier North of rea I va 
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bar Decrwe, A Dae Ded which'confifitiof 1673 | 
oy aid pan Mind —— ger Chalder, ; 40 
which . p feine offs to only offi eg AM 
By aber der Decree, Orbaæy Bear is valded at 660. 1 37. 1615 
$44. per Chalder, @hittle more chan l. per Mall e 
By Exchequer Record, four Laſt and an Half Coift'isveftimared 1626. 
10 6 Chalders 7a Belts Meal; andtvaluediax 3oal. Sorte being about 
an 125! 6d. per Meil. nE a n 0J 7/0 | 
5% reſcinded Act of Parliament 1 9 fortling. the Prices of Grain 1649. 
over Svorland; in order to the 1 the Prices in Ortł- 
ne) and Caithneſs are _ fined, viz. Meal 44;"igeri denne Bet 3% 1 
104. per Boll. 1. 1 to bnd 117 Hart 
By the Valuation of Sa de in Grotherhorefad 1633. 
Ma; Meats 48 valued at 238 Aer 0 Meil, and Vale ar 34. 6. 84. 
n 03 119121 11 Dal EISQET 901 28 19% 18 212 
Lk Deereet of Sale of the Eſtate of Sense in cba SO 1743. 
ommen Conwerſion is, for Meat 5 J. per Meil, Malt 41. pen Meil. r 
By Interlocutor in the Sale of Reeſe in Orkney, the common 1752. 
Converfion. is, for Meal 51. per Meal; for Malt roo Merks fan Chal- cbr 
Ker, which is a little more than 410. per Meili 822 
From theſe Inſtances it appears, that for 1 8 back. the 
Mail of Meal in @#ney- has fold much at the fame; Price with the 
Boll of Meal in the North of SKotland, and that the Advance: of. 
the Priee of the Meil of Meal in: Orkney: from 4 l. which appears to: 
have been the Price of it from the 1613 to the 1653; to 54. which. 
by the Converſion: in Sales, appears to be the Price of it at this. 
Day, is no higher than the Advance of the Price of the Boll of 
Meal in the Northern Counties, during the ſame Period. Which 
Circumſtance of the Price of the Ortney Meil, during all this Pe- 
Tiod, keeping Pace with the Price of the Linlitigow Boll; affords al- 
moſt a Demonſtration that the Wenn haue not been increaſed in 
that long Period. 5 
- | This®' Docter bation 18 PR Te" by ids Phones. of 8 
fhewtn the Prices of the different Species of Commodities for: | 
above o Years back, which by their Agreement with the preſent | 
common Converſions of the. wenn diſproves any In- 
ereaſe of the Weights... 
By Charter from the Biſhop: of Cekoegito: Wi iam Tring, the Bar- i 
rel of Butter is converted at 40 Merks, which is agreeable to the « 


preſent Converſion. He 
D By: 
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22 ye He et erate oe 


Buy Charter under ted Great Seal to Buchanan of Sound, Conf. 


1619, 1627, | ing three Charters granted by the Biſhop 1 in the Years: 161 9, 1621, 


and 1627. 


December 1ſt, 


1624. 


| July 29th, 
1702. 


January 30. 
1616. 


January 24 
1623. 


Printed State, 


and 1627, the Liſpund of Butter is converted in the Reddengy: at 

41. Scots, which is the Converſion at this Time. The Laſt 

of Malt is converted at 100 Merks, "00 the Mens of Meal at 
3 .. 

By Charter from che Biſhop of Orbe) to Smith T Bra, = 
Liſpund of Butter is converted at 2/. 88. 

By Decreet of Modification and Locality at the Inſtance of . 
drew Ker Miniſter at Walli and Flotta, the Meil of Malt 1 18 conxert- 
ed at 40. nearly the ſame as at this Day, _ 

Another Method of finding out the Identity of 4 Orbiey 
Weights at different Periods, is by ſhewing what were the Contents 
of theſe Weights, converted into the Meaſures of other Countries. 
And this Method likewiſe confirms the Defender's Argument. 

Thus, by Decreet obtained, of this Date, at che Inſtance of Wil. 
liam -Carmichacl, Merchant in Kirkwall, before the Sheriff of OI. 
ney, againſt Robert Monteith of Eagleſpay, for the Price of a certain 
Quantity of Malt and Bear, received by the Defender from the Pur- 
ſuer, in the Year 1592, to have been diſpoſed of for the Purſuers 
Behoof, it is libelled and not contradicted by the Defender, altho? 
he is compearing and objecting to other Articles, that at Fluckie-fuir 
in Norway, to which Port the faid Victual had been tranſported, 


ilk alder (or Laſt) of Bear would fill and mete out 28 Barrels RO 


half a Barrel Bear. g 8 
By another Decreet before the Sheriff of Orkney, at t the —.— 
of William Irvine of Grind a gainſt John Cromarty of Skae, Cc. for 
Payment of twenty-eight Mel five Serteens Bear, received by the 
Defenders, to have been ſold and accounted for to the Purſuer, it is 
libelled and not contradicted by the Defenders, perſonally compear- 
ing, that twenty- eight Meils, five Setteens would meaſure out twen- 
ty-two Bolls Bear in the South, at the Ports of Montroſé and Ar- 
broath, where it was ſold. By which Rule, twenty-four 'Meits or a 
Laſt ſhould yield about nineteen Bolls, Linlithgow- Meaſure.s 2 

In conformity with which, we find it proved, by the Oaths of P 


P. 197, 192, James Blaw, Patrick Traill, and Donald Groat, that a Laſs, Chalder, | 


T 96. 


or twenty-four Meili, upon the Mali-pundar, does, at the preſent 
time, yield, from twenty-eight to thirty Barrels in Norway ; and 
that the ſaid Laſt or Calder yields from eigareen to twenty Bolls, 
Linkitogow Meaſure, at Dunbar. _ : 
cn 


134771. 


When we thus, find the ee iclding the fame Meaſure, 


N 
ind ng more nom than they did in che Fears. 161 6 and 1623, it is 
impoſſible. to belleve chere have been any Increaſe of the Weights 


in that Period. 


Another Circumſtance, contradiQory 5 the Increaſe of the Welg hes, 
appears from , a Rental of the Biſhoprick of Orkney, taken in the 


1569, with a View to ſetiling the Thirds of Beneſices. In that Ren- 


tal, the particular Quantities, payable in Kind, are enumerated; and 


when theſe are ſtated at the Prices, obſerved. in the Valuazion. of 
Orkney 1653, the Rental 1569 comes out to be almoſt exactly the 


fame with the Rental of dige 6:Oilagebhs as debe in es, and is 
as follows: od et TIED e 551 55 


7991 
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Money . 1 0 Nee 5 2 6 
78 Laſts, 2 21 1 Mi. "Coift, in al 1893 wot 00 amr on 
Meili, rt 1 or n Wal, I le de 0. 


Malt at 5 i pi 4426 4 4 
* 


„ or 631 Veils Meal, at 5 x 934 % 2514 
13 "Tas 14 Meili, 2 Setteens, 19 Nh Fleſh . at oy 
1 J. per Mel. jp 327 . 


2 
8 Laſt, 7 Bar- cli, 6 LiſpundButter, 3 at 20 J. per Barrel. 2072. bel i: 
0 


_ 


3 3 


4 59 7 Kane Ot: ar 161, deities Barrels US 784 
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. 
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Reſts 6776. 12 10 
Tin in; — IA the Rental of the Biſhoprick, 1 to 


the Rental 1569, ſtared at the Prices in the 1653 muſt have been 
67761. 125. 10 d. 


And it appears, by the Valuation of Orkney 1653, that the Bi- 
ſhoprick. extended to 6796 J. 1645. 4d. which is nearly the ſame, 


which is a Proof that no Increaſe had been made in the Weights, 
from the 1569 to the „ 

And it is material likewiſe, in the preſent Abate: 4 the De- 
fender to obſerve, that, from the various Acts of the Heritors and 
Juſtices of the Peace in Orkney, produced in Proceſs, as far back as 


the Year 1615, it appears, that the Weights and weighing Inſtru- 


ments have always been the peculiar Object of their Attention, and 
| the 


1 10, 0,164 I 8951 
baus ae; for Scipends to Miniſters N 3388 1 4 


1569. 


4 _— | - 1 Y% © Oe 'F in6 31] r 2 1 , 
the Subſet Matter generally of choſe Acts; that they Have taker 


the greateſt Care to preſerve an Uniformity in the Weights, and, for 


that Purpoſe, from time to time, committed the Cuſtody of the 
Standards to a particular publick Officer, upon Receipt, who had 
lkewife the Charge of making and adjuſting the 4 r Pan- 
dars, the weighing Inſtruments, and impoſed Penalties upon the 
Tranſgreſſors of their Acts. But there is not the leaſt In- 
ſinuation in any of thoſe Acts of the Weights voy increaſed he- 
yond the ordinary Standard. On the contrary, thoſe Guardians of 
the Police of the Country, by feveral' of thoſe Acts, ſeem rather 
to have been jealous of a fraudulent Diminution of the Weights by 
particular Individuals, to the Prejudice of thoſe they had Dealings 
with, which was indeed an Abuſe more natural to fear, becauſe az 
great deal more common than that of augmenting the ordinary 
Weights of any Countf x. e eee 

Another Obſervation occurs, that, as a Mark, of the 1 Weight, 
is the leaſt that can be weighed on the Byſmar, and three Serreens, 
or half a Meil, the leaſt Weight that can be taken upon the Pundar, 
which the Purſuers themfelves muſt admit, it being ſo clearly inſtructed 
by the Proof on both Sides. And it cannot be denied, that there 
are ſeveral of thoſe Inftruments, of very ancient Make, ſtill exiſting, 
daily uſed among the Inhabitants, - for the Purpoſe of weighing. 
Now, if upon none of theſe Inſtruments, either old or new, leſs 
than a Mark of the preſent Weight can be taken. on the By/mar, and: 
leſs than three Serreens, or half a Meil upon the Pundar, it may be 
fairly inferred, that the Mark never was of the Weight of eight 
Ounces, and no more; and the ſuperior Weights in proportion there- 
to, as is alledged by the Purſuers, becauſe, in that Caſe, theſe In- 
ſtruments muft have been altogether unferviceable and uſeleſs to 
the Country, for the very Purpoſe for which they were defigned, as 
two Marks, at that rate, could not be weighed on the Byſtar, nor 
one Meil on the Pundar. This Obſervation {trikes with the greater 
Force, that it appears from the Proof, that the old Byſinars and Pundars 
in the Country are marked and divided in the indentical fame Manner 
with the new, and are promiſcuouſſy uſed with the new Inſtruments 
by all the Inhabitants of the Country, in their Dealings with one 
another, which ſhews, that the Mark, as it now is, is the ſame, 
and no larger than it was when the eldeit of theſe Inſtruments was 
made: And there is extant a Byſmar made in Earl Patrick's Time, 
of * fame Make, and giving the fame Weight as theſe uſed at 
Preient. 
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| 4 & 7 17 J 
„Having made bete general Obere bes, which appear . 
mi irely to d and overthrow the Purſuers Allegation of an 
Ingcreaſe of the W feights, we ſhall proceed to / ſtare {ome other Facts 
and Circumſtances, appearing. ſrom the Proof, tending to ſupport 
the Sameneſs or Equality of the Weights, as they have been uſed 
in all time by-paſt, and: to confirm the preceeding Obſeryations. 


Theſe ſhall be put under ſeveral Heads, uns to the Food in 1 
printed State. And thus it e, | 


imo, That. Pundars and Byſmars ore. the common Tuftruments of 
Weight, uſed over all the Country of Orkney and Zetland, and are made 
and e 6 the Deacon f the W rights 4 in Kirkwall for the time. 


George Traill of Hobiſter de pones, «: That Pundars. wad. Byſmars printed state, 


are the common weighing e betwixt Superior and Vaſſal, p. 195, I. 10. 


« Vaſſals and Tenants, and Buyers and Sellers, over all the Coun- 
« try, for; Bear, Malt, Meal, Looſe Butter, and Looſe Oil, and 


„made only by the Deacon of Lache, 88 Af e 1 ad- 
* juked bin, | 


Donald Gage of Newtall depon nes a 9 Fa the common Aged be. 
Uſe of theſe, Inſtruments, and * That ſince ever he knew P. 796 
4 Orbiey, hich is ahout forty-eight Years ago, he knows the Pun- 


« (dann Byſmars:t0 have been made and Fa pres 
f the Weights in the Town of Kirkwall.” qt 


WR he m concur Ml Cala «of Eule, 404 be * pi 27 1. 
ben e the Wrights, and preſent Cuſtodier of the Weights 
and Inſtruments; who depones that he Was 4 1 e to his Of- 
« fice. by 1 iſtrates and Dean of Guild of Kirkwall about 18 
« Years:ſince, ien eee Was his eee Of- p. 226. 


FOTO arcade pint ? 
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N fad! "Thomas Aitken depon nes 4 that be” was Apprentice five b 2264. 
« Years to the faid: Than, T 9 he Predes eſſor in Office) and 
8 during the Time of his Apprenticeſhip, the faid Thomas F oubiſtor 
* had in his Cuſtody N ſelf 8 an dards, aud none elſe, 
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which he the Deponent has always made and adjuſted Pundar: 


and Byſmars by, and which he, upon Saturday laſt, the 15th cur- 
rent, delivered up to the Magiſtrates of Kirkwall And when- 
ever his Maſter Thomas Foubiſter had occaſion to make or adjuſt 
Pundars and Byſmars, he ſaw his Manner of doing it, and that 


it was by the very fame Standards now mentioned. That he 


knows one William Tait a Wright, and alſo Deacon of the Ham- 
mermen in Kirkwall, to have been the ſaid Thomas Foubiſter's im- 
mediate Predeceſſor in his Office of making and adjuſting of Pund- 
ars and Byſmars, and that he, the Deponent, ſerved him a Year, and 
ſaw theſe very Standards above condeſcended upon, and neither 
more nor leſs, with the ſaid William Tait; and allo faw him make 
and adjuſt Pundars and Byſmars by them. That he has always 
made ſuch Pundars and Byſmars, as he was employed to make for 
my Lord Morton's Doers and Servants, in the fame Manner, and 
by the ſame Rule and Standards, that he made them for every 
Perſon in the Country, the pooreſt as well as the richeſt. That 
he knows the Size and Shape of every Bone, Rope, Stone, and 
Piece of Lead, of which theſe Standards conſiſt, and that by his 
Commiſſion he is authoriſed to make Pundars for the whole 
Country, with Concurrence of the Steward ; and that while 
the Standards above mentioned were in the Dean of Guild of 
Kirkwall's Cuſtody, in the Year 1743, and afterwards, he did not 
pretend to make any Pundars or Byſmars, without thoſe Standards, 
for that he would have been a great Rogue if he had done ſo.” 


ztio. That there is real Evidence, from old Pundars and Byſmars, 


and Compariſon of them, with theſe lately made, that the Weights have 
not been augmented, but continue the ſame as in former Times. 


p. 214, |. 28. 


Thoma Johnſton depones, © That there could be no Increaſe of 
the Weight of Pundars and Byſmars, without his knowing or dit 
covering it, becauſe he has compared Pundars and Byſmars lately | 
made, and belonging to himſelf, and found them agree with an 
older Pundar and Byſinar, made in Oliver Cromwell's Time, which 
was again adjuſted in King William and Queen Anne's Reigns: 
Upon Reflection, the Deponent fays, that ir was only a Byſmar he 
made the Compariſon with, which was adjuſted in King William 
and Queen Mary's Reign, and alſo in King Charles the IId's Reign, 
which he ſaw uſed by his Father, and compared with : = 
yo 
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60 


Noi Wiſhart depones, “ That he has 2 Byſmar which is four p. 218, 1. tg. 
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Byſmar which his Father had bought, and found them both to 


agree.” 


(1 


times ſealed, which Byſinar his Grandfather and Father likeways 
had, and that all his Lifetime, ſince he began to weigh, he has 
uſed that By/mar ; that to the beſt of his Conſcience, this Byſmar 
is now neither more or leſs in its Weight, than when he firſt be- 
gan to weigh upon it.“ 435 


Andrew Scatter depones, That ſince ever he married, which p. 217, I. 2: 


was in the Year 1708, when he was thirty-two Years of Age, 


he always weighed upon his own Pundar and Byſinar only, which 


Byſmar has five ſeveral Seals, viz. one in the Reign of King Charles 
II. one in King James VII. one in King Villiam, one in Queen 
Anne, and another in King George I.'s Reign; and that his Pun- 
dar has only one Seal upon it, and that it was made by George 


Craigie, the Maker and Adjuſter of thoſe Inſtruments in Kirkwall, 


before the Deponent married, and that it was adjuſted by Thomas 
Aitken, the preſent Maker and Adjuſter; and that he is tempted 
by his Neighbours, with weighing their looſe Butter upon his 
Byſmar, when they are carrying it to the Store-houſe at Kirkwall, 
or their Maſters there, becauſe his By/mar anſwers with the By/= 
mar in the Store-houſe. That the ſingle Seal upon his Pundar, 


was put upon it by George Craigie, the Maker, and that when 


Thomas Aitken adjuſted the ſaid Pundar, he believed he ſealed it 
alſo, but the Deponent never noticed this; but that Thomas 
Aitken told him, that it was larger after Adjuſtment than before, 


and that the Deponent was a Loſer by it before, but that 


Thomas Aitken told him a Lie, becauſe, thar after trying it, 
when he came home, he found it not to be anyways heavier 
or lighter than it was before Adjuſtment. That he knew this 
by comparing it with another Pundar, which he had borrowed 
when his own was at the Adjuſtment. That the Makers and 
Adjuſters of the Pundars would be content to have all the Pun- 
dars of the Country brought in to him to be adjuſted, becauſe of 
the Profit ariſing to him thereby, and that the Deponent paid 
fourteen Pence for adjuſting his Pundar.” 


John Flett depones, © That there was a Byſmar of his Great- p. 233, 1. 23. 


grandfather's, that he ſaw with his Father, and which had the 
..5* Soon 
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40 


« Seals of King Chur le I. King Charles II. and another Seal between 
« thoſe two, almoſt wore out, and no other Seal of Adjuſtmem 
upon it, and that it had three ſeveral Rows of Marks upon it; by 
which he means that the Pins were changed three ſeveral Times 

« and that the Weight upon it was as large as that upon any Byſnar 
& which he has now ſeen uſed.“ J 


r. 236, l. 25- John Gray depones, That his Father died in the Year 1724 
I. 35. that ſoon after his Father's Death he bought a nem Nundar out of 
5 e the Town of Kirꝶwall, which he has uſed ever ſince, and that he 

1. 39. „ knows this Pundar to be the fame in its Weight now as when he 

„ firſt bought it; and that this Pandar was never adjuſted. “ 


p. 239, l. 8. James Sutherland depones, That he has always uſed a Malt 
* pundar which belonged to his Father, and which he ſaw with 
him in his Lifetime, and found in the Houle at his Deceaſe; and 

* that this Pundar has been adjuſted, but never ſince he remembers. 


That there are new Pundars in the Iſland (So, Rondldſay) parti- 
« cularly one belonging to James Thomſon, made about three Years 
ago, and another belonging to Fohn Gray of Roberrie, made ſome 

Tears before, but how long he does not now remember; and 

* that having bought Victual from theſe two Perſons, which was 
«« weighed upon their own Pundars, he weighed it over again upon 
% his own Pundar, and found the Weight upon the ſoreſaid three 


„ Pyungars to agree.“ 


p. 244% l. . Peter Laughton depones, That he found a Pundar in the Mill of 

„% Elwick, of which he has been Tackſman theſe thirty-ſeven Years. 
| © paſt, and which Pundar belonged to Mr. Henry Smith, Miniſter of 
% Shapinſhay and that he, the Deponent, never ſaw. any Pundar 
like this, it being capable of weighing ſixteen Serteent, and that 
it is a Malt-pundar, That this Pundar was the exacteſt Pundar he 
% ever ſaw, and was three times adjuſted. That having once. 

«© weighed two Meils upon it, and at the ſame time weighed this 
„Weight in two equal Halves, they agreed exactly together; that, 
conform to the Meaſures they uſed always in the Iſland of % 
„ pinſhay, the Weight upon this old Pundar was the fame with the' 
1. 32. Weight upon the Pundars now uſed. That Barrels is the Mea- 


6 {ure uſed in Shapin/hay,. and the Meaſure he has always uſed Was 
| 550 one 


8 


2 
* 


1 
% one and the ſame Barrel, till within theſe three Years, that he 
« had: no occaſion for meaſuring any Corn.“ We | 
N. B. I appears that Mr. Henry Smith, mentioned by this Witneſs, 
was Minifjer of Shapinſhay before the Tear 1656, from a Decreet 
F Alljudication at his Inſtance againſt Hendriſon of Holland, where- 
in he is deſigned lare Miniſter of Shapinthay, in the Hands of John 
Traill of Weſtneſs, one of the: Purſuers. * 


William Traill depones, That he has a Pundar of his own, p. 249, I. 9. 
* which. was never adjuſted ſince the Year 1725, when he bought 
it from the Relict of Robert Douglas, who had been Tenant in 
« Wirk immediately before him; which he ſtill uſes to this Day.“ L 29. 


A 480, Thar old aud nem Pundars are uſed promiſcuoſly... 


William Traill depones, That ſome Pundars may differ ſix P. 248, J. 39. 
* Marks from others; but that old Pundars and new are uſcd pro- 
* miſcuouſly, as they are firſt at hand, and, for what he knows, 
has been ſo all his Lifetime. EN 


William Traill of Frottot depones, That the old and new Pun- P. 250, J. 30. 
* dars are reckoned to be the ſame in their Weight, and promiſ- 
e cuoully uſed as People are poſſeſſed of old or new Pundars.” 


5t0, That the Manner of weighing upon Pundars and Byſimars, is the 
ſame now that it was. in former Times. ä 


Patrick Traill, late Baillie of Kirkwall, depones,. « That it is _ _ * 
fifty Years ſince he firſt began to weigh upon the Mali-pundar and 
By ſanar, and that he has continued yearly ſince, to weigh more 

or leſs: on theſe Inſtruments: That from the firſt Time he began 

to weigh, till now,, he knows of no- Alteration in the Method of 

„ weighing” upon Pundars and Byſmars.” 


p To the ſame Purpoſe Donald Great depones, as alſo Thomas Jon. 5. 1 22. 
1 5 [ p- 213, J. 30. 


« 


William Traill depones, . He is ſure hie has been fifry-five YearsP: 199, . 19. 
in the Practice of weighing upon Pundars and Byſmars ; and that, . 30. 
ſince ever he firſt began to weigh upon Pundars and By/mars, he 


** himſelf never knew any Alteration on them, nor that they were 
| F Andrew 


66 


| 22 1 


xe anyways increaſed ; only he has known ſome nur weigh more 
1 des than other Pundari,” Me COU ee NL QUE 4:08 bond. 
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p. 201, l. 34. e 14 depojies; «$6 That ſince Fri Fir 1725.7 Ye has . 
cc Surveyor of the Cuſtoins! in Orkney, and continues Mill i in that 

% Office: That, in all that Time, he neither believes, nor ſuſpects 
any general Increaſe upon the Weights of che Country; and from 

P. 202, l. 8. all the Trials the Deponent has made of Pundars ſince he firſt be- 
1 16 Rn weigh, he believes them to be the ſame as at firſt ; but 
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Marks lighter than otlier s.. FR} fu 


p. 209, 1.14. Patrick Trail l enges That it is about "fifey Years: ſince he 


** firſt began to weigh upon the Ma/r-pundar and Byſmar, and has 
continued yearly ſince, to weigh more or leſs upon theſe Inſtru- 
ments: That he does not know, and never found any Differences 
in the Weight, in all that Time; nor does he know, or ever 


ſaw any Order or Warrant for altering the Wan in all that 
N 
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Aged 7). Joh F bert ben depones;' &« That i it is now about fifry Years 

p. 219,1-17+ ec ſince he firſt began to weigh-upon the Pundars and By/mars, and 

continued ever ſince to be weighing ſome, more or leſs, as occa- 

&« ſion offers. Depones, - That firſt when he began to weigh, he 
heard no Complaint ot the Increaſe of Pundars and Byſmars.” 


Aged 71. Edward Spence, Tenant in 4 eſtburgh in Sandy, depones, « He 


P. 212, J. 37. c never heard any body ſay, that the Pundars and Byſmars over the 
| Country were increaſed in their Weight; and that he never knew 


them to be otherwiſe than they are at preſent, though they may 
« alter by the Hand of the Weicher“ 


p. 213, . . Thomas Johnſton depones, That it is FO Years ago, and above, 


« fince he began to weigh upon the Pandars and Byſmars, and that 


the Weight of the Mark, Setteen or Liſpund, and Meil, are the 
“ ſame now, and no greater than when he firſt -bognn to weigh, a 


Aged 76. Andrew Scatter of Cottaſearth, de « That in all his Time, 
Þ- 21%. 5. ce he never heard any Complaint of the Increaſe of the Weights 


upon Pundars and Byſmars, ag believes them to be the ſame oy 
« that 


has heard in the North Iſles, particularly in #eftray, Complaint 
that Pundars were ſometimes fix Marks eine meine ſix 


1. 


that ever he remembers them to bade been: That when he was 
«© twenty-four Years of Age, and then a Servant to Ea plefhay, he 
« underſtood to weigh upon Pundars and Byſmars, and did then 
« weigh upon them; and what he means by underſtanding Pundars 

« and Byſmars, is, that he knew how to weigh upon them from the 

« Joweſt to the higheſt Weight; and that he has and {till conti- 
« nues yearly t to Wb upon theſe Inſtruments.“ ? 


hg 


K 


Nil M. ur of 17. 7 depones, « That, in his younger Days 1 92. 
« he did not hear that the Weights of this Country upon Pundars?: 218, 13: 
and Byſmars were increaſed, nor does he know any thing about it: 
„That he never heard his Grandfather, or his Father, complain, 1. 24. 
« that the Weights of this Country were increaſed : That his Grand- 
* father was a very old Man when he remembered him.“ | 


William Honeyman of Gremſay, depones, That he never Keitd Aged 50. 
„ his Father ſay, that the Weights of Orkney were increaſed in his P. 218, J. 37. 
« Time; and that his Father died in the Year 1737, as he thinks; 
« and that he was then going in the fixty-firſt Year of his Age: 
* That from his own proper Knowledge he does not know of any 
« Increaſe of the Weights in all his Time; and ſince the Year 1725, 


he has been in uſe of receiving and delivering his own Farms upon 
* Pundars and Byſmars.” 


Thomas Aitken depones, as „That! in all the Time he ſerved N uliam p. 228, 1. 207 
* Tait and Thomas Foubiſter, and ever ſince, till the Year 1743, he 
„never heard any ſuch Thing as an Outcry againſt the Increaſe of 
the Weights ; but that ſince that Period he has heard ſuch an 
" Que and they can never be fatisfied.”? 


Ef Clouſton, Shipmaſter in Sr omneſs, depones, &« That his Aged 49. 
“Father was, in May 1753, when he died, eighty-two Years of p. 231, l. 27- 
* Ape, and that he never heard his Father ſay or complain that 


* the Pundars and Byſinars were Increaſed-1 in their Weight over the 
Y Country. oh 


John Flett 91 2. in the Pariſh of Harray, depones, © That, Aged 44 
„when his Father died in April 1752, he was then ſeventy-ſix P. 232, J. 23. 
* Years of Age: That he never heard his Father, nor any of the 
old or young People of the Pariſh of Harray, where his LE * 
e 
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Aged 46. Mr. John Ballandine, Miniſter of the Goſpel at Suh Ron 

p. 234 l. 7. and Burra), depones, “ That, in all his Time, he never heard any 

2, 6 Perſon inthe Wand of Sowh Ronaldſay, where he had möſt A Ac- 

SR. converſe” on that Subject, fay, that the Pundats "and B 815 
. mars were inereaſed in their Weight in their Tine: le bas par 

„ riciflarly heard John Flert of Gruthie, who died finite" RM 

% 1746, and wW¹o reckoned himſelf above ſeventy, Tay,” thit he 

« knew of no Increaſe of theſe Weights in his Time," 0 Th 

nent has heard Sir James Steuart of Burray, à Tear, of ts, 0 

1 three, after the Deponent came to the Country! 705 char ele 

** Weights were increaſed, but whether! in his Lime, or not, the 

4 39. «6. Deponent does not remember: That from w yi GA“ Pape; bs he 

«© has feen, or from what Converſation he has Had oh that” Subject, 

he has no Reaſon to believe that there is any Increaſe. Aud he: 


40 owns, after Examination of the Papers he has fed „ And alter = 


e hearing the Reaſonings on both Sides of the Qu 
« lieves'there is no Increaſe :. And depones, that he 
« Miniſter of South Ronalaſay in the Year 1735. and'tha N 
10 firſt to the Country i in the Year 1734. F Re wack 


Aged * 78 —_ Gray of Roebury, in ae Iſland of — Ronalt ;/ depones, 
p. 236, l. 22. % That he has lived in the Iſland of Sour Ronaldſay all his Time 
„ hitherto : That his Father and Grandfather likewiſe e lived there: 
4 all their Times: : That his Father, who died in che "Yea" 7244. 
. was then, as he thinks, about ſixty-three Years of Age: That 
« he never heard his Father, or any of the People, young 5 Id, 
« of that Iſland, ſay, that the Weights, upon the FRANC a 'By- 
1. 30. © mars, were increaſed; or grown greater in their Timès! That it 


K 


js near about thirty Yeats ſince he began firſt to weigh ur ! Fun- 
dars, and about delt ſince he firſt began to weigh. pe m-Byſmar', 
„ and does not think that the Weights upon Pundurt an 4 


has been increaſed in all his Time, and that he knows orking 
. 237-1. 7. (about it: That ſoon after his Father's Death, he beg | 


IBG E (BY 711 
£2 


— 


3 t FR 
* Fuperior- duties for his own Lands to the Earl of Morton, and con- 
“ tinues ſo to do ever ſince, and that he has no Reaſon t chink or 
4 believe, that there is. greater Weight taken from him now, by 
d the Earl of Morton's Doers, than when he, firſt began to deliver 
*« his Superior-duties; and depones, he thinks he would have diſ- p. 237; 1. 20. 
« covered if there had been any Increaſe of Weight by the Puudar 
pos x rag. whe ray 


James Sutherland of Winbreck, depones, That he has all his Aged 56 
Time reſided in the Iſland of South Ronaldſay, that his Father, * 2387 J. 23. 
« Grandfather, and Great-grandfather, always had Lands and He- 

« ritages in that Iſland. That his Father died in the Year 171 6, 

« and was then fifty- five Years of Age; that he never heard his Fa- 

ther, or any of the People of South Ronalaſay ſay, or complain, 

« that the Weights upon the Pundars and Byſmars were increaſed- 

« in their Time, until the Difference happened between Sir James 

«. Steuart of Burray, and the late Mr. Hay of Balbithan, then Cham- 

« berlain of the Earldom, and that he thinks that Difference hap- 

„ pened in the Year 1735 or 1736. That after this Difference 

« happened, he has heard Fohn Flett of Gruthay, an. old Man in: 

« in that Iſland, Fohn Cromarty in Wydwall, another very old Man. 

„ in that Ifland, and William Swanſon, an old. Man alſo in that. 

« Iſland, and ſeveral others whom he does not now remember, ſay, 

« that the Weight upon Pundars and Byſmars was not increaſed in 

their Times. And depones,. That he has no Reaſon to think, p. 239, l. 5. 
„ nor does he believe, that the Weights taken by the Earl of Mor- 

* 701's- Chamberlain or Doers, is any higher. now, thau: he ever: re- 

© members it to have been.“ 55 53 0 


David Allan in South Seatter, in the Pariſh of Sandwich, de- Aged 73. 
pones, That he, and his Father alſo, to the beſt of his Know- P. 24 J. 38. 
„ ledge, lived all their Times in the Pariſh of. Sandwich; that his: | 
« Father died about thirty-ſix Years ago, and was then about 
e eighty Years of Age, and that the Deponent was a: married 
Man about forty-one Years, and is now a: Widower three Years.. 
That ſome few Years before he was married; he began to weigh. 
upon Pundars' and Byſmars, and has yearly ſince that time been | ; 
in uſe of weighing upon thoſe Inſtruments. That till now he | 
never heard of any, Increaſe.or. Decreaſe in the Weight upon Pun- | 
dars and Byſmars, and that he has always paid his Debt ro his 
G « Maſters,. 


Aged 63. 
p- 245, J. 25. 
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«© he delivered, as the Receſvers were with the | Wee they te. 
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Pte Ba uns, "iy Ant, in \ Elvis: in the Wand bY Saß 


iy, how, Refidenter there, depones, “ That he has lived all his 
Time in the Iſland of Shapin/hay, and that his Father, Who died 
4 about ten, or rather fourteen Years ago, was then ſeventy-three” 
« Years of Age, and that he never heard his Father, nor any Per. 
„ ſon elſe in the IHſland of Shapinſbay, or any where elſe, ſay or 
« complain, that the ee upon F and Aae were bs 


420 ereaſed in thelr Tims.“ by iy R 188000 hi 


ry 


Pr 


©/Robett Klan In Neben, in \ ths Par iſh, of Rica, 50 Fete 


Yia ſay, and 
«his Father lived there before his Day. That his F. ather,. who is 


„ That all his Life-long he has lived in the Pariſh, of 


dead about eighteen. Years ago, was about ſeventy, Years of Age. 
„That he never heard his F ather, or any Perſon: whatſoever, if 
<-rhe" Pariſh of Bicſay, ſay, or complain, that the Weights upon. 
Pundur and Byſmars were increaſed in their Time, 1171 that he 


«© thinks he has weighed upon thoſe Inſtruments ſinoe ever he was : 
Wie Land-Jabourer, which 1 IS about any Years 8000 


* | | z ) 


6 William 7 ail Jepones, “ That he was born in the „ Ae of 
« JYeſtray, and left that Iſland in the Year 1725, and ever fince 


that Time he has reſided in the Pariſh of S. Olla. That he 


„ hen firſt he came to the Parifh of S. Olla, and for 
* after he heard no Complaints againſt the Increaſe of the 


« heard nothing of a general Complaint of the Increaſe of Weights 


% upon Pwrdars and Byſmars, while he reſided in . eſtray. And 
veral Years 
je Weights 
upon Pundars and Byſinars. That the Weights upon thoſe In- 


„ ſtruments, are the ſame now, as firſt he knew them; and he 
thinks, to the beſt of his Knowledge, it is now about forty-four 
. 2 fines! he began to receive and deliver on Pundars and Byf- 


p · 249, I. 1 


mars. That if any conſiderable Increaſe had been of the 
« Weight, he thinks he would, have diſcovered it, as he bad fo 


6 much Intereſt in the Affair.“ 


— — John 
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% bove, as he thinks; and at ſeveral Times ſince that Period, he 


« has heard Complaints made of an Increaſe of che Weight upon 
« Pundars and Loon? but Ee nothing: * OA n Ar F 
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That it muſt appear a very extraordinary Aztetinat] in the Pyrſuers, ; 


ro alter. and overturn the whole Weights of a Country, which have 
for Time within Memory, been the univerfal and uniform Meaſure 


of their Tranſactions with one another, and that without pretend- 
ing to ſhew any Law, Statute, or legal Standard, whereby they 

could. fix and aſcertain, what they groundleſly aſſert 10 have been 

the original Weig hts. It has not been in the Power of the moſt 


abſolute Monat! to make their People deſert their ancient and ac- 


cuſtomed Weights and Meaſures. It would be ſtrange, if ſuch an 


extraordinary UL olticion: had been brought about in Orkney, with- 


out any Act of Power or Authority: And it would be {till more 


aſtoniſhing, that the whole Inhabitants ſhould have combined to in- 
creaſe the Weights to their own Prejudice, and in aden valy, te 
the Superior. 


That the Identity or ly of the Weights, appear to is 
continued, not only during the Memory of the oldeſt Witneſſes, of 
all Degrees in theſe Iles, but muſt be preſumed to have been the 


fame; as far back as written Evidence goes. Every Innovation in 
this reſpect, muſt have been perceptible to all the Inhabitants, even 
the loweſt, - Complaints muſt have been ſhewed ; and yet, not- 
nichſiangiog the frequent Occaſions that were given and embraced 
by theſe People, of complaining of Grievances and Abuſes, even 
the moſt trial, there is not ſo much as an Inſinuation made from 
the Beginning of Earl Robert's Government, till the preſent Time, 
of an Increaſe in the Weights, W what theſe Purſuers and their 


Party, 


1 oy 


2 
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A Proper. for their. own arpaſes to ſtix up 
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| That the e in che f an df rn 


eaſe of, abe We 


+ Toes 


That the ; or. Naſne of rcomnet, of _ N * 
3 having within that long Period, kept equal and proportional 
Pace, with 7 * like Commodities of the Weights and Meaſures of 
Scotland, is a Proof there has been no Altefations in the Weipht, 


Thus the Meil of Grain in Orkney, has, for theſe 1 30 Tears paſt, 


kept an equal Face in its Price, with a. Boll of Grain in che North 
ef Scotland... "ft 


That a Meil of Bear | in Orkney having, in the Year 1 592, Yiclded 
"ws ſame Number of Barrels in Norway, which a Meih of Bear 


9 75 at this Day, affords a Demonſtration: of the Lena _ 


eights. +þ 

7 when to theſs i it is added, that the Standard Inſinideats and 
Weights have always been kept by a publick Officer, according to 
which the new ones were made and adjuſted.— That the new 1 
ſtruments are conſtructed in- the Ge Form, and yield the fame. 


Weight as all the oldeſt Inſtruments in the Country do. — That 


the Mark Weight of the preſent Time is the ſmalleſt Weight that 
can be weighed upon any Byſinar in the Country, and three of the 
preſent Serteens the ſmalleſt Weight that can be weighed upon any 
Pundar.— That the old and new Inſtruments are uſed promiſ- 
cuouſly.——And that it is proved, that there has been no Increaſe 


of the Weights, within the Memory of the oldeſt Witneſſes. 


Theſe Facts and Circumſtances conjoined muſt give the ſtrongeſt 
moral Evidence that there has been no Increaſe of the Weights, 


It is abſolutely pa NY could have increaſed from two to 


five. 

That the only proper Metliods for aſcertaining the Weights and 
Meaſures of a Country for the Regulation of all Tranſactions and 
Payments, muſt be the univerſal: Uſage and Cuſtom of the Country 


for: 


of ihe was ond Kb 


1 
3 


EY 


bor tha Years! 
immemorial Uſage u 
tute or Edictz fing abe Standards of the'Weights: 
Much mote mut it have thht Effect, where 116: les 
be produced. 20) 1863 ad abn. Ta venaups ho) 
That though the Defender has had che good Fo | 
Evidence of the Identity of the Weights fot net? 200 Years Sn, 
he conceives that, in order to defend his Intereſt in this Action, be 
was under no Neceſſity for going further back than for the pa 
of forty Years. It is impoſſible ta — ties Weights are now- the 

very ſame, as they were When this Family obtained the Grant from 
the Cron in the 17 By theſe 1 the con- 
ſtant and uninterrupted Pofleſſon of rec 
alties of Süperiority. His Title therefore 
ſeſſion; isſtabliſhed: by che poſitive Preferipii 
r Property of the Subject. Ae Yo 185 91 el 

We ſfall now pro“ν to take à View of the Topics and Fn 
— which have been urged by the Purſuers, in Pp ort of their 
Action. One would naturally aſk, what Agents ts ea be brought 
0 deſtroy , of even weaken the Force of that ſtröng, 'connee- 
ted, circumſtantiate Evidence, produeed b che Defer fer. The 
Anſwer will ſoon appear to be, that they have brought no' direct or 
'politive:Rvidenee àt all; but chat, having once bolcdfysaſſerted, and 
let their Hearts upon proving cheir Aſſertion, they have, for want 
of better Materlals, been obliged to amuſe chemſelves wü remote 
and inconcluſivè Arguments, wWhimſical Calculations and Coeur, 
and vague and uncertain Reports and Circumſtancees. 


Nothing can be more remote and inconcluſive than the Arg 


ment, with which the Purſuers ſet out, and which they make . 


Balis of their whole Hypotheſis. They ſay,” that 'Orkey, about 300 
Years ago, belonged to the Crown of — That, as thie Norv 

vegian Quſtoms then prevailed in Orkney,” fo did their Weights and 
waighinS] ſtruments, which ſtill retain the Norvegian Names and 
Denominations: Whence they infer; that thiè ancient Weight in 
Orkney has been the ſame with the afcient Weight of Norway, 
And laſtly, to: conclude” the Soritot, they attempt to bring a Proof 
of the preſent Weights of Norway, which they would ſubſtitute in 


place of the Weights uſed there above 300 Yeats dgo.. The Con- 


m of the whole is, that, as the Mark of Norway contains, at 
nb n 5443 been 1 
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jr, eight Ounces ny E. n Hen ace 
to that Standard, that is, from twenty Ounces to eight Qunces 
This Argument is manifeſtly as abſurd upon ſtheluhͤͤle, 12s) it i 
lame and) de very. dang the 
Names of the Weights and weighing Inſtruments to be \Norvegian; 
: Norway, it will by no means follow; 

that the Weighis in Orkney were the lame wi thithe Weights of Nor- 
Way." The Hiſtory and State of the Weights and Meaſures, over 
all the Nations of Europe, as given by all the Authors upon that 
Subject, ſhew the great Diverſity, in that reſpect, which prevails 
not only among different Nations, but among the different Provinces 
of the ſame Nation In France, notwithſtanding repeated Edictz 
of the abſolute Monarchs, the Weights and Meaſures, though go- 
ing under the ſame Denomination, are greatly different in the ſe- 
veral Provinces. In England, the Statute Weights and Meaſures are 
far from being univerſally obſerved: On the contrary, each Corner 


of the Country has its peculiar Method of Computation“ In S. 


land, the'Linlithgow Boll is far from being univerfally-obſerved 5: they 
vary from it almoſt in every County, ſome of them uſing a Boll 
containing equal to two Linkihgow Bolls. Even in the Kingdom of 
Denmark, of which Orizey is faid to have been a Part, we find, by 
a Table in-Chamberss Dictionary, that the Weights of Bergen in Noi. 
*vay differ from the Weights of Copenhagen in Denmark, in no leſs Pro- 
portion than as 95 to 1 When there is ſuch an univerſal Varia- 
tion and Difference in Weights and Meaſures, it is ſurely impoſſible 
to ſay, with any Certainty, that the Mark, Liſpund, &c. in Orkney, 
was anciently the ſame with the like Denominations of Weight in 
Norway, even {ſuppoſing we had a Proof what the ancient Weights 
of Norway were. .The Diverſity which prevails in adjoining Pro- 
vinces, might have much more taken place in Orkney, which is to- 
tally disjoined and unconnected with Nor] ß. 


In the next place, it would have been expected, that, to give 


their Argument even a ſpecious Appearance, the Purſuers would 


have brought ſome authentick Evidence of the Standard-weights of | 


| Norway, at or before the Time of Chriſtian I. about 300 Years ago, 
and before Orkney was ceded to the Crown of Scotland. It is be- 
lieved, that, in the Space of 300 Years, great Changes have hap- 
pened in the Weights and Meaſures of every Kingdom in Europe. 
Denmark cannot be ſuppoſed to have been free from the Alterations 


natural in the Courſe of Things. The Purſuers, however, have 


not 


— 
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Ortieq dught to ibe reduced 


got even attemptad to briug a Prof vf the aneient Weighis of Mor- 
ay, which is a Cireumftance ſo eſſential in the Chain of the Ars 
gument, that the Want of it muſt at once overthrow the whole. 


by a Proof of the Weights preſently uſed in orway. But if their 
Proof, in this reſpect, was unexceptionable, it: till could hot give 
Satisfaction as to what their Weights might have been 300 Years 
ago. At the ſame time, this Proof is liable to many Objections 
and Suſpicions. It conſiſts, f7/t, of a Declaration emendieated, ex 
parte, from a Burgo-maſter of Bergen, long before à Proof in this 
Cauſe was allowed by the Ordinary; in ſupport of which they after- 
wards produced three or four Skippers of Norway: Veſſels. The Sum 
of their Evidence is, That the Norway Mark conſiſts of eight Nor- 
%% Qunces, and that the Norway: Ounce is much the ſame with 
the Amſterdam Ounce; and the Burgo:maſter has taken upon him 


to ſay, chat ſuch has been the Weight of the Mart, a longiſimii re- 


We cannot admit this Evidence to be ſufficient, frft, Becauſe it 
is not the beſt Evidence that might have been had. An authentick 
Extract of the Laws or Edicts, appointing the Standard of Weights 
aud Meaſures, ought to have been produced. If there are no ſuch 
Edicts, the Weights and Meaſures muſt, in the Nature of Things, 


be various and different in different Parts of Denmark, ſo that the 


uſual Weights in one Place, cannot determine thoſe of another 
Place in the fame Kingdom. 24, None of theſe Witneſſes can be 
ſuppoſed to have Knowledge enough to be able to determine with 
Preciſion in ſo intricate a Matter, as the Weights and Meaſures in 


every Country are. which muſt appear from their making one Stan- 
dard take place all over Norway, which is incredible. We cannot 


ſuppoſe theſe Norway Witneſſes to be wiſer than People of the fame 


Rank in Scotland; and yet, it is believed, no Man would expect to 


get an exact Account of the Nature of the Weights of Scotland from 
the common Shipmaſters or Baillies of Burghs. They could tell 
what fell under their daily Obſervation, but could not enter into 
ſuch a minute Detail as is neceſſary in a Queſtion of this Kind. 3710, 
Their Irregularity or Inaccuracy appears glaring in one Inſtance, 
where they make the Norway Ounce equal to the Amſterdam Ounce ; 
the contrary of which is proved from an accurate Table in Chambers 
Dictionary, where the Difference between.the Weight of Bergen and 
che Weight, of Amſterdam, is ſtated as 95 to 100. 


They have, indeed, endeavoured to fupphy chat palpable: Defect 


But 
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plays, in every Article, its own Inſufficien c. 


15 lib. Weight, which they attempt to prove by the Barrel's con- 


has been ſtill increaſing, till now it is brought to the enormous 


Appearance of Ingenuity, will, upon Examination, be found to 


ſis, that the Barrel has continued unvariable, containing always 


Pound or Stone Weight. It may be poſſible, by Experiments, to 
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The Purſuers having aſſumed, from their Norway Proofs; that 
the Orkney Mark, like their Norway, Mark; conſiſted of eight Qunces 
only, proceed to diminiſh all the other Weights in the ſame pro- 
portion. They ſay, that as 24 Marks make a Liſpund, this |Liſpung 
conſiſted originally but of 12 lib. Weight; and in order to prove 
this to have been really the Weight of the Liſpund, they reſort to 
the Barrel whereby Butter and Oil is delivered, which Barrel, they 
affirm, has been, conſtantly and unvariably the ſame in all Times 
bypaſt, containing 180 lib. Weight: And having thus fixed the 
Barrel immutably at 180 lib. Weight, they alledge, that in the 
Years 1562, 1568, 1569, this Barrel contained 15 Liſpundi of But- 
ter, which anſwers exactly to 12 lib. to the Liſpund.: For Proof of 
this they refer to Excerpts. taken from fome old Accounts lying in 
the Laigh Parliament-houſe, relating to the Thirds of Beneſſees in 
the Years 1562, 1568, and 1569, where the Barrel is computed te 
contain 15 Liſpunds. . 577380 N81 70010 

They next alledge, that this original Weight of the Liſbund was 
firſt increaſed by Earl Robert, who raiſed the Liſpund from 12 to 


taining only 12 Liſpunds in his Time: That afterwards Earl Parrick 
increafed the Liſpund from 15 to 18 lib. Weight, the Barrel, in his 
Time, containing 10 Liſpunds That from that Period the Liſpud 


Weight of 28 lib. Weight, the Barrel containing, at preſent, only 
between 6 and 7 Liſpunde. —. 8 
But the Defender hopes that this Argument, though it has the 


have little Solidity. The whole of it proceeds upon this Hypothe- 


180 lib. Weight; which Barrel is erected as a Standard by which the 
original Standard of the Weights is to be fixed, and their alledged 
Increaſe tried. 5 7 LN 2 
The firſt and general Anſwer to this is, that there is no natural 
Relation or Connexion betwixt a Barrel and a Liſpund, the Barrel 
is a Meaſure of Capacity, and the Liſpund is Weight, having no 
more Relation the one to the other than a Barrel of Ale has to the 


find out how many Pound Weight a Barrel of Ale may neigh 
| it 


that any one was taken bound to pa 


| 33 
ait Pounds ane mov in Comp Cen Hi to be dembenent Parts 
. Barrel: In the ſame Manner) che Liſp und d Which 18 Weight, Has 


in 07 bey HO Relation to the Barrek Ihe Matter of pa 155 But- 


rer and Oil in Orkney is by Barrels and Half-barrels, and b 70 2ads. But 
thele Liſpmds of Butter have no ſixed orreguldt Cotinexion with Bar- 
rels or Half-barrels, Which is clear by the Tenor of the Charters, 411d 
Method of paying, over the whole Country. Thus, for Inſtance, 
a particular Vaſſal or Heritor is obliged to pay one or more Barrels, 
or Half-barrels of Butter, and twenty or thirty Liſpurts over and 
above, if theſe Liſpunds had any fixed Connexion wirh, or Relation 
to Barrels, theſe thirty odd Li/punds would undoubredly have been 


converted into Barrels, and not have ſtood upon the Foot of Lif- 


punds, ſeeing there were more Liſpunds paid ſingly, than ever was 
computed to a Bartel. The continuing the Payment of ſuch a 


Number of Liſpundi, could proceed from nothing but the Diſcon- 
nexion that there is naturally between a Liſpund and a Barrel, or 


Half-barrel. Neither the Superior; nor the Valfal, knew the exit 
Proportion between a Barrel and a Liſpund, rhouph they knew each! 
of them ſeparately ; and therefore, Barrels and Liſpunds have always 
continued to be paid by ſeparate Computations. This may be il- 
laſtrated by a familiar Example: A Vall or Tenant may be bound 
to pay two Chalders, four Bolls of Barley, but it never occurred, 

y one Chalder, and twenty Bolls; 
becauſe,” by the fixed Relation between the Boll and the Chalder, 
the twenty Bolls would have been naturally converted into one Chal- 
der, four Polls; In like Manner; had there been in Orkney, any 
fixed Relation between the Barrel and the Liſpund, no Man would 
have been taken bound to pay a Number of Barrrels, and twenty or 
thirty Liſpunds over and above, for theſe odd Lifþunit,. would have 
been converted into Barrels. 

The Reafbn why, in the A of th F actors or Chamber- 
uns of Oy bey, with their Conſtituents, there frequently appears a 
Converſion of a certain Number of Liſpunds of Butter into Barrels, 
which Converſion was ambulatory and various, aroſe from this. 
That over Orkney there is, beſides the Butter | Pays able in Barrcls and 
Half-barrels; a great Quantity of Butter paid in, Liſpunds, to the 
Extent of no lefs than 532 Liſpuntds, This Burter paid in Liſprnds, 
is commonly called Looſe Butter; and muſt be collected by the Cham- 
berlain or Factor, through all the different Iſles of Orkney, at a great 


Expenices”: After the looſe Butter was fo collected, it behoved to be 


I packed 


i 
| 
| 
| 
| 
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This neceſſarily produced bet wixt the Factor and his Conſtituent 


tuent was to demand ſo many Barrels from the Factor, for ſo ma 


And, on the other hand, the better the Affairs of that Country came 


Allowance. This Circumſtance, when duly attended to, will plainly 
account for the different Converſions we ſee of Liſpund: into Barrels at 
different times; and why ſometimes 15, fometimes 12, ſometimes 
10, and ſometimes 8 eee are computed im a Barrel. Not that there 

© 


Barrel, but becauſe ſuch were the Agreements between the Conſtl- 
tuents and their Factors. And all of theſe Converſions would na- 
turally exceed the true Proportion between the Barre and the L 
pund, in order to indemnify the Factor of the great Expence and 


that the looſe Butter, paid in ſmall Quantities, is generally of a worfe- 
Quality, and would fall off in the Weight when properly packed 


the Defender's Eſtate in Orkney has been of later Years better un- 


a Kind of Converſion of Liſpundr into Barrels; that is, the Conſti. 


ny Liſpundi of loofe Butter uplifred by him. But this Converſion. 
Which was regulated by no fixed Standard between the Barrel and 
the Liſpund, behoved to be arbitrary and changeable, according to 
the different Agreements between the Conſtituents and: their Factors. 
The leſs Acquaintance the Proprietor or: Conſtituent had of theſe 
remote Countries, the better Bargain would his Factor get of lim. 


to be underſtood by the Proprietor, the Factors would get a ſmaller 


was at any Time a determined Relation between the Liſpund and 


Trouble of collecting the looſe Butter from different and diſtant 
Parts, and afterwards packing it up in Barrels for the Market. Some 
Allowance was likewiſe due to the Factor from this Conſideration, 


up in Barrels, and prepared for fe Market. An Evidence/ of 
what is here ſaid remains to this Day. For, that notwithſtanding 


derſtood than in former Times, he ſtill allows his Factors to ac- 
count for the looſe Butter at the rate of eight Liſpundi to the Bar- 
rel, though, upon Trial, it appears that the Barrel really contains 
no more than fix and an half Liſpunds, or thereby. 
This ſhews how precarious and uncertain: the Rule is which tlie 
Purſuers would reſort to for aſcertaining the Weights, by comparing 
the Barrel with the Liſpund. As the Converſion of the Liſpund 
into the Barrel depended merely upon the various and fluctuating 
Agreements between the Factors and Collectors of the Rents ef 
Orkney and their Conſtitnents. ” 155 he 
240, The Purſuers whole Calculation. in this Matter, which is 


f 


_ 


9 


inſtituted upon this Siuppoſition,) Phax the Barrel nqw does, and al- 


Ways, did contain 'T 80 lil. Weigh t. * It tha th! a falſe | 


t this is a falſe Aſſertion 


John Riddoch, that the Barrel does now contain 200, lib. Weight, p. 254 


„ \ ne p. 256. 
which is a ninth Part more than what the Purſuers give out. 1 . 190 


therefore the Barrel has always been the fame, and yielded 200 115, 
Weight, all the Calculations and Reaſoning raiſed by the Purſuers, 
upon the Su ppoſition of its containing only 180 lib. muſt fall ro 
the Grounde 1997 % wn 101 1 t ennie do el T 
tio, No ſatisfactory Evidence can ariſe, that the Barrel ever con- 


tained 15 Liſpunds, from the Accounts of the Thirds of Benefices 


1 
92 


or other Documents referred: to by the Purſuers. For that altho? 


rhe Accounts referred to in the Years 1562, 1568, and 1569, ſeem 
to eſtimate: or compute 15 Liſpunds to the Barrel, yet at the ſame 

period, viz. in the 1561 and 1568, it appears from the ſame Accounts 
and from tbe Reddendo of a Charter 1584, that ſometimes, ſeven 


and an half Liſpundi, ſometimes 12 Liſpunds were computed to Gen: Regiſter, 


4 1 - 
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the Barrel. The particular Excerpts referred to by both Parties 
upon this Article are fully inſerted in the prepared State, (43, 
44, 45, 46.) which *tis hoped will be looked into; where it will 
appear that from 1561 to the 1569, Sn pf. as 
2 Barrel differed extremely. Sometimes 7 Liſpunds and an half, 
ſometimes 12 Liſpunds, ſometimes 15 Liſpunds were ; computed 
o a Barrel. In ſuch Uncertainty and Variety, how is. it pof- 
ſible to draw a determined Conclufion as to:the Proportion between 
the Liſpund and the Barrel. Thefe Documents therefore can ſerve 
to no Purpoſe, but to prove what we have ſaid, that there was 
no fixed Proportion between the Liſpund and the Barrel, but that 


rtion of Liſpunds to 


lib. 42-0. 4. 


the Computation made depended entirely upon the Agreement be- 


tween the Collectors and their Conſtituents. Sometimes more Lif- 


= a : 


punds being allowed to the Barrel, and ſometimes ſewer. 


— 4 . 


As to the Increaſe of the Liſpund, alledged to have been made 
during the Time of Earl Parrick and ſucceeding Times, as the Proof 
of it depends entirely upon the whimſical Computation of Liſpunds 

in a Barrel, which was merely arbitrary-and variable it ſeems unne- 
ceſſary to take any farther notice of it. ms 

The Purſuers endeavour to ſupport their Aſſertions, that a Bar- 
rel anciently contained 15 Liſpunds, by Sir John. Skenz's Authority, 
in his Treatiſe de verb, ſig. voce SERPLATH, and by a Manuſcript 
kid to be Lord Haddingion's.... DAE 


} 
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4 Te ſbeu how Little theſe: Authorities dre te bi enge 5 
John Fkene's Words ſhall be ſet down; whence it Will appear that Ye 
knew nothing of the Matter, and has taken what he ſays At ſecon 
hand, without underſtanding what he wrote. His Words are, 
„The Malt, Meal, and Bear, are delivered in Orkney by Veight, iu 
„this Manner: Jmprimis, 24 Marks make ane Serteen g item, ſix Ki- 
feen makes ane Meil; item, 24 Meils makes ane Laſt; item, of 
„ Meil and Malt called Coiſt, ane Laſt makes ane Scorriſh Chalder; 
item, ane Laſt and an half of Bear contains 36 Meils ; 36 Neil 
makes ane Chalder. Item, he Butter is delivered in Barrel, 
& where the Quantity is great, but where the Quantity it ſmall, it iu 
« delivered in Marks and Liſpunds, that is to 55 24 Marks make; 
& ane Setteen, as ſaid is, and ſix Setteens makes ane Liſpund; ane 
Stane and two Pounds Scorriſh makes an Liſbund. Lem r 5 Li 
e punds makes an Barrel, GM. 
From this it appears, that Skene held the Mark as the loweſt 
Weight in Or4ncy, but does not give its Contents. He is right 
enough in his Deſcription of the Weights for Grain, bur he blunders 
ſtrangely in the Weights of Butter. He fays, 24 Marks make ane 
Serteen, and 6 Setreens, x Liſeund: This would make the Liſpund 
contain no leſs than 72 /ibs. even if the Mark was to be computed 
at eight Ounces. Then he fays, that a Stone and two Pounds 
Scottiſh makes a Liſpund, which is abſolutely inconſiſtent with 
what he faid immediately before. Then he ſays, fifteen Li/- 
funds make a Barrel, which is what the Purſuers would lay hold 
of, as ſerving their Purpoſe ; but it is plain no Reliance can be had 
upon an Account ſo confuſed, inconſiſtent, and contradictory. | At 
the ſame time, if any Faith could be given to Skene, he, in the 
molt poſitive Manner, overturns the whole Foundation of the Pur- 
ſuers Argument, which is raiſed upon this, that the Barrel conſiſted 
always of 180 /ib. and no more; whereas Skene makes at leaſt 18 
lib. Scots, in the Liſpund, and 15 Liſpunds in the Barrel, which 
brings out 270 lib. to the Barrel, in place of 180. If the Purſyers 
will Teſt upon this Proof, -it eſtabliſhes one Thing, which is very 
poſſible, that the Barrel was anciently much larger than it is now, 
which will deſtroy the whole of their Reaſoning. 
As for the Manuſcript they mention, it contradicts Stene in one 


material Article, as it makes a Barrel conſiſt of 10 Liſpund only 1 In 
Place of 15 Liſpunds, "accoraing to Skene, 5 
8 


cs 


1 
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Is it; poſſible chat ſuch lame, imperfect, and contradictory Cita- 


tions from Authors, Who had no) Occaſion to know the Subject, 


ſhould have any Weight or Authority to overturn the eſtabliſhed 
Weights of a Country, which have prevailed for time immemorial? 


Theſe Inconſiſtencies and Contradictions can only be accounted for 


from this, that, in fact, there was no fixed and certain Relation 


betwixt the Barrel and the Liſpuſle. 
Again, if the Barrel had conſiſted of a certain Number of L/ 


fund, and if the Liſpund had been increaſed betwixt the 1 562 and 


the 1600, as the Purſuers pretend, it muſt follow, that the ſame 
Number of Liſpunds would have filled more Barrels, by one Half, in 
the 1600, than they did in the 1562, and yet we find Evidence of 
the contrary. For, in 1562, we find by the Accounts of the Thirds 
of Benefices, that the Butter of the Biſhoprick, moſtly. payable in 


| Liſpunds, muſt; have been 103 Barrels, and, in the 1601, it extends 
ſcarcely to 103 Barrels: Whereas, according to the Purſuers Sup- 


poſition, it muſt have filled 152 Barrels. This appears to be a 
Demonſtration, that the Liſpund had not been increaſed in that 
Period. nt anal. 175 15 

Thus far we have proceeded upon the Purſuers Suppoſition, that 
the Barrel has been immutable, and always continued the ſame, and 
have ſhown, that even in that View, no certain Concluſion can be 


formed, to aſcertain the Weight of the Liſpund. We muſt now 


beg leave to aſk by what Authority or upon what Evidence the Pur- 
ſuers pretend to eſtabliſh this Immutability of the Barrel; for they 
have produced no original Standard, or authentick Document, fix- 
ing the Contents of the Barrel more than of the Weights. It will pro- 


bably be ſaid, that they have proved, by the Witneſſes produced, that 


the Contents of the Barrel have been always the ſame, and made by 
the ſame Gauge. But this Evidence, with reſpect to the Barrel, 
is not near ſo compleat or ſatisfactory, as the Evidence brought by 


the Defender of the Immutability or Sameneſs of the Weights for 


near 200 Years, by-paſt. The Contents of the Barrel are only prov- 
ed by living Witneſſes; whereas the Defender has proved the Iden- 
tity of the Weights, not only within the Memory of Man, by liv- 
ing Witneſſes; but much farther back, by a Variety of written 
Evidence, as is before mentioned. 
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Such being the Caſe, we deſire to know, by what Authority, or 
for what Reaſon, the Barrel ſhould be made the Standard, or the 
Trial of the Weights, rather than that the Weights ſhould be made 
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the other, the Identity of the Weights being better proved than 
that of the Barrel, the Weights ought rather to be made the 
, , , i ESO 

Let the Tables be turned, and the Cafe ſuppoſed, that the De- 
fender had brought his Action to have it declared, that the Content 


* 


of the Barrel had been diminiſhed, and that it ought to have been in- 


creaſed to its ancient Size. Every Argument now uſed by the Pur- 
ſuers would have acted with equal Force in favour of the Defender. 
He has proved the Identity of the Weights for near 200 Years 
backward, both by Parole and written Evidence, Theſe Weights 
he would inſiſt to be the Standard of the Barrel, and he would 
make uſe of the Purſuers Proof to-ſhow that the Barrel had anciently 
contained 15 Liſpunds, whereas it only now contains 6 and à half. 
He would have uſed the Purfuers favourite Authority, Slene, to 
ſhow, that the Barrel formerly contained 270 lib. in place of 180. 
In ſhort, all the Arguments urged by the Purſuers, to eſtabliſh the 
Weights from the Barrel, would have anſwered fnlly as well to 
prove the Contents of the Barrel from the Weights. The true Caſe 
is, that neither of them are the Standard of the other. The Barrel 
muſt continue upon the preſent Footing ; and ſo muſt the Weights 
continue to be what they preſently are, and are proved to have been 
for Time paſt Memory. 2 . 


The Purſuers did farther mention a Variety of Facts, relating to 
the Standards of the Weights and the weighing Inſtruments, whence 
they would infer a Proof of the Increafe of the Weights, which may 
be ſummed up in the following Particulars. he, They alledge, 
that the Byſmars and Pundars are deceitful: and fallacious Inſtruments, 
that they have been increaſed by the want of a legal Standard. 240, 
That there was an Aſſize Steelyard, or Iron Standard, in the Time 
of William Earl of Morton, in the Cuſtody of George Mowa!, the 
Aſſayer, by which all Byſmars and Pundars were appointed to be 
made and adjuſted ;. and that he had alſo the Cuſtody. of an AF 
ſize Weight of Braſs, of 16 lib. Weight, the ſame with the Centri- 
cal E:ſpund uſed at that time, whereby the greater and leſſer Weights 
were governed: But that, in the Year 5664, the. ſaid Earl, with 
Concourſe of his Depute, and five more of his Party, iſſued an Or- 
der to the Cuſtodier thereof, whereupon the Standard or Aſſſze 
Weight was delivered up to his Baillie, and, in place thereof, à great 
Braſs or Copper Weight of 28 lib. was brought from * 5 
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and, in default of the Aſh; K ” certain Bones, Stones, and 
aher Trampery, Were Aumed, which have no Mark or Device im- 
preſſed on them, and do not agree with themſelves, nor correſpond, 
to one another; by which mock Standards the Country has been 
impoſed upon, and the Weights greatly increaſed. And that, even 
of late, in the Time of Fames Earl of Morron, theſe Bones and 
Stones, obtruded as Standards, have been falfificd and changed by 
the Aſſayer, and Lead run into the Bones, in order to make them 
heavier. _ 3 1 8195 | So 
For Proof of theſe alledged Facts, the Purſuers refer to the Acts 
and Proceedings of the Commiſſioners of Exciſe in Orkney, from, 
the Year 1660 to the 1674, to an Act of the Steward-principal 
and Juſticiar of Or#ney, amo 1675, and to the Minutes and Pro- 
ceedings of their own Meeting in the Year 1743, where, amongſt. 
other Things, they“ Found the Byſmars and Pundars fallacious, by 
« an undue Increaſe for many Years paſt.”* = 1 
To all which, it is anſwered, that the Defender is not anſwerable, 
either for the Weights or weighing Inſtruments; that neither he, 
nor any of his Predeceſſors, were the Makers, Contrivers or Cuſto- 
diers of them; that the abſtract Queſtion betwixt the Parties being, 
whether or not the Weights are increaſed above what they ought 
to be; if there is no Proof brought of an Increaſe, it is immaterial, 
in the preſent Caſe, what the Standards are by which theſe Weights 
and Inſtruments are regulated and governed, when no Augmenta- 
tion has been made appear by the Uſe of theſe Standards. And the 
Defender conceives that the Purſuers have not hitherto, by all or 
any of the Documents, they have fo laboriouſly ſearched for and 
recovered, been able to inſtruct any Increaſe of their Weights.. And 
their own Verdict or Judgment given iu that Matter, in their own 
Favours, in the Year 1743, will not ſurely be admitted as true, be- 
cauſe they have ſo aſſerted, without better Evidence than they 
have yet brought,  _ | 2 
That, from all the Country- acts extant, that have been produced 
in this Proceſs, it appears, that the Weights. and weighing Inſtru- 
ments have been the peculiar Charge, and under the immediate 
Direction of the Stward-depute, Commiſſioners of Supply and Ju- 
ſtices of the Peace of the County, for the time,. with: the Magi- 
rates of Kirkwall, who, as it was their Duty and Intereſt, appear, 
by thoſe Acts, to have taken particular Care to prevent any Inno- 
vation, Augmentation or Diminution of the Weights, and. Falſifi- 
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juſting the Inſtruments, and the Preſervation of the Standaf 
Weights, as were moſt proper and conducive for guarding agunſt 
any Piſtyine of the one, or Corruption in the other. And, as it 
is not yet proved, that any 7 ſich! Thing has happened, ſoit is by no 
means credible; that, alter ſo much Precaution, it is poſſible for 
the Purſuers to inſtru, either that the Inſtruments have been any- 
ways altered to the Prejudice of the Country, or the Weights aug- 
mented; for, as to what is pretended, of Lead k run into ſome 
of the Bones, it is founded upon Hearſay oy, an merits no Re- 
R 
1 As to the old Iron Stec hard, it is ſtill extant, but it ß not 
appear to have been ever uſed as a Rule or Stauch for making 
and adjuſting Pundars and Byſmars, as pretended, by the Purſuers, | 
nor have they brought any Evidence of it, neither. has it any 
Notches or Diviſions marked thereupon, proper for a weighing In- 
ſtrument. Thus far only the Defender is informed, . concerning 
this Iron Sreclyard, that the Stone, which preſently gives the Set- 
ting of the Bear-pundar, when appended to the But-end of this Ma- 
chine, brings the ſame to be horizontal, or in Feilen and that 
the Weight of this Stone is 20 lib. 8 Ounces. | 
And, with reſpect to the Braſs Weight of 16 I, and the 
other of 28 lib. Weight, the Defender knows . nothin about 
either; nor is there any other Evidence or Authority cone 
ed upon, for what the Purſuers have advanced, namely, that this 
16 lib. Weight of Braſs was the ſame with the Centrical Liſpund, 
but their own Aſſertion only. If ever theſe two Weights, or ei- 
ther of them, have been made uſe of as Weights, or for regulating 
the Weights, it is plain they muſt have been ſoon laid aſide, by the 
fame Authority that introduced them into the Country, fince it 
does not appear, that any Perſon, now in Life, that has been exa- 
mined in this Cauſe, knows or remembers any thing about them. 
All that appears, concerning theſe two Weights, is from the two 
Acts of the Commiſſioners of Supply and Juſtices of the Peace, one 
of them in December 1663, and the other in November 1664; and, 
when this laſt Act is looked into, it will from thence appear, with 
what Juſtice and Truth the Purſuers have alledged, , That il. 
% J;iom Earl of Morton, with Concourſe of his Depute and five more 


oy of his Party," ordered the aforeſaid. Braſs Weight of 16 lib. to be 
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delivered up to his Baillie, in order to ſubſtitute the greater 
60 Weight of 28 lib. N in place thereof 2 And that,. in conſequence 
„of faid Order, the leſſer Weight was delivered up.” For, In, That 
Act, wherein only Mention is made of the 28 lib. Weight, is evi- 
dently an Act of the ordinary Commiſſioners of Supply and Stew- 


ard-depute, at making whereof William Earl of Morton is not ſaid tox A 
be preſent, either by himſelf, or any for himag. 2do, It is no whereG2-lof ee, Fe. 
aid for what Purpoſe that Weight of 28 lib. was ordered to be | 
brought from the SouthT; far leſs can ſuch an Abſurdity be infer- Tae C. e. 
red from it, that ſo great a Weight as 28 lib, was intended to come r. of Of WO |: 
in place of a Weight of 16 lib. or that the 16 /ib. Weight was de- =” F. 
 livered up to that Earl's Baillie. . „ % BRL Prong Ag 
But the Defender apprehends he has no Concern to vindicate iL. &5. 7 — 
_ ther the Weights or Weighing-inſtruments, for the Reaſon already 
aſſigned; notwithſtanding, at the ſame time, it appears to be ex- 
tremely probable, if not certain, that the Standards now objected 
to by the Purſuers as ſpurious, and, for their Rudeneſs, treated by 
them with the utmoſt Contempt, are the ancient and genuine Stan- 
dards of that Country, and that, by the ſeveral Acts of the Country, 
have been with the greateſt Care and Anxiety, tranſmitted from one 
Aſſayer to another, upon Receipt always, for ſafe Preſervation; at 

leaſt the Purſuers, after all their moſt diligent Search and Scrutiny, 
have not been able to inſtruct any other Standard: For it is plain, 
from the two Acts above referred to, that the 16 lib. and 28 lib. 
Weights are but of a late Date, and had no Exiſtence before the 
1663. N „ 
The Purſuers have likewiſe attempted to prove, that the Bones, 
Stones, Oc. uſed for the Standard, never have been in uſe to be 
kept by the Magiſtrates of Kirkwall before the Year 1743. What 
the Purſuers intend by this, is with a View to prove, that the Stand- 
ards were always under the Direction and Charge of the Sreward-de- 
pute, or ſome Perſon depending upon the Defender and his An- 
ceGbſtors, or others the Farmers and Chamberlains of the Country, 

whoſe Intereſt it was to have the Weights increaled. — 

But, for the above Fact, the Purſuers have no more than a nega- 
tive Proof of three Witneſſes, who depone to this Effect, That they Wit. 39, 6th, 
never knew or ſaw thoſe Standards, or any Liſt or Catalogue of d 4%: 
them, in the Poſſeſſion of the Dean of Guild, or any other Magi- 
ſtrate of Kiræuall, which cannot be regarded as any Pioof, more 
eſpecially, as the contrary is e by other two of the Purſuers 
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Wit. qiſt, own Witneſſes : For James LO ins «© That he Has ſeen,” 23 
he thinks, an Order in the Records of the Town of Kirkwall, in 

| «© Provoſt Covingiree's Time, for delivering up the above Stones; | 

| « 2c. to the late Thomas Foubiſter, who was Deacon of the Wrights 

=” „ of Kirkwall, cr Thomas Aitken preſent Deacon, and Maker and 
« Adjuſter of the Pwumndars and Byfmars, but which of the two he 
& does not remember.“ 

Wit. 42. And Thomas Aitken depones, “ that when he was called upon to 
e exhibite the Standards and Inſtruments, by which he has been in 
„ uſe to make and adjuſt Pundars and Byſmars for theſe many Years 
« paſt, and ever ſince he was admitted into the Office of Puudur 
% and Byſmar-maker, he had all theſe in his Cuſtody in the fame © 
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Manner he firſt received them from the then Town-tlerk of 
« Kirkwall, by Order of the then Magiſtrates: and Council of the 


faid Burgh, and gave his Receipt for them accordingly.” ? 
And this is further inſtructed and confirmed by two Extracts 
produced for the Defender, one of them bearing Date the iſt of 
October 1705, before rhe laſt Grant of this Eſtate to the Defender's 
Family, wherein it is recorded, that a Deputation, conſiſting of 
— 15 tuo Baillies, the Dean of Guild, and a Counſellor, is ſent to re- 
ceive from the Widow of a deceaſed Magiſtrate, the Town's Stan- 
dard and Weights. 1 ft; 


The other Extract, bearing Date the roth January 1719, recit- 
ing, © that Thomas Foubiſter, Deacon of the Wrights, produced, 
in Council, a Stamp or Seal, marked G. R. for making and ſeal- 
ing the Pundars and Byſmars to be made and adjuſted by him; and 
craved the Authority of the Magiſtrates and Council for u- 
* ſing the ſame; and that none other might make, adjuſt or ſeal 

= « Puniars. or Byſmars, but he and the ſubſequent Deacons, for the 
Time; the Council found the Deſire reaſonable, and appointed 
* the ſame accordingly.” 


* 


The Purſuers likewiſe pretend to prove the Diſagreement of Pur 
aars and Byſmars, and Loſs of Proportion. This has indeed been 
T2 | Wit. 1ſt, and proved by two of the Purſuers Witneſſes. But all that can be infer- 

Jork. red from this, amounts to no more than an Inaccuracy in the Maker 


7. 


and Adjuſter of thoſe Inſtruments, whereby it may happen, chat 

one may give more, and another leſs than it ought ; and the Divi- 

ſions may not be fo geometrically proportioned as to make the 
Numb. VI. Fractions correſpond exactly to the Integer. But it appears from 
the Defender's Proof, that theſe Inequalities may not always be ow- 
ing 
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ing to the Inſtrument, but mote frequently to different Hands weigh | 
ing thereupon; and at no Rate can be juſtly inſiſted on as any Argu- 
ment or Proof of the Increaſe of the Weights above the common 
Standard; no more than one Firlot or Peck, in this Part of the 
Country, being larger than another, which frequently happens almoſt 
in every Pariſh, could be admitted as a Proof of an univerſal Increaſe 
in the Linlithgov Boll. D 1 . 

The Purſuers complain of the | Increaſe of the Weights. There 
are ſeveral Witneſſes adduced by them on this Head. Some who 
depone as to particular Iſlands, others that it prevailed univerſally. 
But, in the 1/7 Place, it terminates only in a Rumour or Report of 
the Increaſe of the Weights; which is no Proof that there was any 
juſt Ground for ſuch, Complaint. 2d, Some of the Witneſſes de- 
pone only of hearing ſuch a Complaint, but do not condeſcend on 
the Time when it began, others mention it in {o vague a Way as 
about twenty or thirty Years ago. Only George Traill depones, Wit. 4oth. 
« that ſince he was appointed Chamberlain (which was in the Year 
« 1712) he always heard an univerſal and yearly Complaint of the 
continued Increaſe of Pundam and Byſmars.? And William Spence wit. 1ſt. 
depones, from the Year 1717 to the 1722, there was a yearly Out- 
cry againſt the Pundars, in regard of the Increaſe ; but, as above 
ſaid, there is no Relevancy in this to prove, that there was a real 
Increaſe in the Weights, the fame amounting only to a Hearſay 
Evidence, ſupported by no Proof of the Fact complained of, 

The Purſuers farther attempt to prove the taking away of the old 
Punrdars, and others heavier. fubſtitured in their Place. For inſtruct—- 
ing of this, they have adduced fix Witnefles, three of whom, viz. dex Zur 
13th, Téth, and 21ſt, depone all of them upon one and the fame : 1 1 870 
Pundar, and the Import of their Depoſitions is to this Effect; that and 32d. 
about thirty Years ago, when George Traill was Chamberlain, there 
was a Pundar kept in the Houſe of Holland, that went under the 
Name of the King's Pundar, upon which the Superior-duty payable 
out of the Iſlands of Meſtray and Papa was yearly weighed; that this 
Pundar having got accidentally ſome wrong Caſt, whereby the Stone, 
when put on the Cleek on the ſhort Arm, did not bring the Inſtru- 
ment to an Equilibrium, George Traill the Chamberlain, in order to 
rectify the fame, cauſed the Smith of the Ifland drive on an Iron- 
ung, and fix a Wedge in the long End of the Pundar ; but by this 
Alteration the Weight was found. to be too much augmented, ſo 
mat the next Year, upon a Complaint thereof, this Puudar was laid 

alide,, 
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aſide, and never afterwards uſed That George, Trail, upon this 
cauſed the Pundar-maker make a new Pundar, and brought it into 
the Iſland of MWeſtray, for receiving the Superior-duty. And Th. 
mas Sinclair, the Purſuers 13th Witneſs, depones, that that Pandi, 
and alſo another Pundar brought into the ſaid Iſland, for the above 
Purpoſe, by Hary Nivher, in the Year 1743, were both larger than he 
which had been kept in the Houſe of Holland, the firſt about eighteen 
Marks on the Mal:r-pundar, and the other brought in by Har) Nig; 
three Marks. And George Rendal, the 21ſt Witneſs, depones, that 
he heard the aforeſaid new Pundar, which George Traill cauſed make, 
was complained of as too big, by the late Pharay and others. And 
Thomas Smith, the 16th Witneſs, depones, that the Pwngars. now 
uſed in receiving the Superior-duty of V gray and Papa, are larger, 
by half a Setecn, than that Pundar of Holland's above deponed ou. 
Now, when this firſt Inſtance of the Purſuers Condeſcendence on 
this Head, and Proof endeavoured to be brought thereof, is duly 
conſidered, it is evident that theſe Depoſitions prove nothing ta the 
Purſuers Purpoſe. The old Pundar, kept at the Houſe of Holland, 
was, by ſome Accident, become unſerviceable, as being; too light, 
therefore the Pundars that came afterwards to be brought into the 
Iſland to ſupply the Place thereof, behoved, no doubr, to be hea- 
vier, but {till that is no Proof they were above the Standard. 

The next Inſtance relates to the Tub-meaſure, which Fohn.Rendal, 
the 17th Witneſs, depones, as far back as he rememhers, his Father 
uſed for meaſuring his Bear; and that the Full of this Caſk, when 
George Traill was Chamberlain, weighed two Meils upon the Bear- 
pundar, and that laſt Year, and for ſome Years before, it weighed 
only eleven Serreens. And David Reudal, the 32d Witness, who had 
been Servant to the preceeding Witneſs, John Rendal's Father, de- 
pones as to the ſame Tub- meaſure, that the Full of this Caſk, about 
thirty Years ago, weighed generally two Mezils of Bear on the Þcar- 
pundar, and that it weighs commonly eleven Serteens, and but ſel⸗ 
dom eleven Settcens and a half. E 1603 012 

This is as little to the Purpoſe as the other. Becauſe, 190, There 
is no Certainty but that this Tub might have ſuffered ſome Altera- 
tion in ſuch a Courſe of Years, whereby the Meaſure thereof might 
vary. But, 240, Suppoſing no ſuch Thing had happened, the 
Weight of Grain depends on the Quality and Dreſſing, ſo that the 
Meaſure can be no Rule for aſcertaining and fixing the Weg, 
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fre last Tiftanice" ic with reſpett to tuo 'Byſmirs, concerning 
which George Paterſon, the Purſuers 31ſt Witneſs, depones, That his 
Maſter, Traill of Tirlbr, has one of them at To² ‚moy, and the other 
at Tirlot; that the one is eleven Vears old, and the other twenty, 
as he is informed, and that the new Byſinar is three Marks heavier 
than the old one. This is no môre to the Purpoſe than any of the 


former; for the odds in the Byſnars may be owing, either to che 
old Byſmar”s failing, and becoming too light, or to ſome Miſtake in 
the Pundar-maker in making the new one, and not to any Increaſe 
C STO URS IS 03157 1 £8 
It was alſo pretended to be proved, that 'Pundars and Byſmars 
were heavier after they were returned from being adjuſted than be- 
fore; and many Witneſfes are adduced by che Purſuers on this Head, 
who concur in the Fact, as well as in the Cauſe thereof, namely, 
that they are never ſent to be adjuſted, but when found not to agree 
with the other Pundars and Byfnar uſed in the Country, by being 
either too light or too heavy; and therefore, when too light, muſt 
of courſe be heavier after they are brought to the ordinary Standard;. 
as on the other hand, they muſt be lighter after Adjuſtment, if too 
heavy before; which laſt appears, 15 
Smith, to have been the Caſe of an old Byſmar that belonged to his 
Grandfather, which was lighter after Adjuſtment than before. 
It was farther attempted. to be proved by the Purſuers, that there 
were Lands in Orkney given up to the Defender and his Predeceſſors, 
as not being now capable of paying the Superior-duty, although 
better laboured than formerly, and now ſet below the Feu-duty. 
From this, the Purſuers would obviouſly infer an Increaſe of the 
Weights; but it appears, from the Depoſition of George Traill, the 
Purſuers 40th Witneſs, that it is only ſome ſmall Feus ſet by Dou- 
glas of Spynic, that have reverted to the Superior, in Default of 
Payment of the Feu-duty.. And for this another Reaſon occurs, 
than that to which the Purſuers would have it aſcribed, viz. It is 
known that all the Lands feued out by Spynie,- were feued out at 
the full Rent, the Lands then paid, beſides a ſmall Augmentation 
of the Rental; that the Succeſſors of ſome of the original Feuers 
being leſs induſtrious, and a great deal more expenſive in their Man- 
ner of Living than their Predeceſſors, have, by this Means, and the 
Negligence and Remiſſneſs of the Chamberlain, for the time, come 
ina Courſe of Years to run ſo far in Arrear, that it was equal to the 
Value of the Property or Intereſt they had in the Feu, whereupon, +4 
| 1 | avoid. 


from the Depoſition of James wit. 7th: 


| | | avoid Diſtreſs, they have ſom a es made a Surrender of the fine: 
1 to the Superior. This is plainly the Caſe: of thoſe Feus, that have 
| returned to the Superior in that Country, as appears from the afore- 
[ ſaid Depoſition of George Traill, and is otherways notour. Ang it 
1 is ſubmitted, if this can, with any Shew-of Reaſon, be pretended 
1 as any Argument or Proof of the Purſuers Plea. Is: any ching 
| more common in other Parts of Scotlaud, than for Tenants: to run 


in Arrear to their Maſter, above the Value of their Stocking? But 


1 this was never imputed to the Increaſe. of the Meaſures of the Coun- 
1 RE try, but to other Cauſes ; no more can it, with any Juſtice, be pre- 
= tended in the preſent Caſe. And as theſe Lands were feued out at 


the full Rent, it is nothing new to ſee Lands fall of their Rent in 
Orkney, more than in other Parts of Scozland, where it daily happens, 


1 though there is no Alteration in the Boll. 


: | The Purſuers would, in the next Place, attempt to prove the cram- 
ming or beating down the Butter in Half-barrels, ſince the Practice 
of weighing, in order to make them contain 100 lib. Weight,— 

They adduce two Witneſſes on this, the firſt of them, / viz. William 

[; Wit. 6th, and Spence, depones, That upon this cramming and beating down the 

1 Sad. * Butter, he has ſometimes ſeen the Hoops fly off the Caſk.” But 

i this Practice is frequently neceſſary, not on account of any Diffi- 

i culty of packing the 100 lib. Weight in the Half-barrel. For it ap- 

1 5 pears by the Depolitions of George Traill and William Scurt, the 

j Defenders 4th and 43d Witneſſes, that they ſometimes contain 

[ TT more, and the Superplus returned to the Payer; but on account of 

= the deceitful Methods practiſed by the Vaſſals and Tenants, in mak- 

ing up their Butter, and the Traſh with which it is often mixed, in 
order to bring it to a ſolid Conſiſtency in the Caſk. _ 


The Purſuers endeavour to prove the Increaſe of the Liſpund 
ſince the 1727; at leaſt, that there are fewer Li/punds contained in 
the Half-barrel, ſince that Period. For Proof of this, there is only 

Wit. 6th. one Witneſs, William Spence, who depones, That in the Years 
* 1719, 1720, and 1721, he packed in each Half- barrel, three 
W «© Liſpunds, and fifteen or ſixteen Marks of Butter; and that in the 
j ears 1730 and 1731, he could only pack three Liſpunds and 
« five Marks in the Half-barrel; and during all theſe Years the Halt- 


1 4 barrels were made by Magnus Linay, and appeared to him to be 
[| < of the ſame Dimenſions.” ——But this is no Proof of the Increaſe 
þ of the Liſpund; for beſides that this Teſtimony is ſingle, unſupport- 
| ed by any other Witneſs, ſeveral Reaſons may be aſſigned, _ 5 


1 47 


Cauſe of the above Variation of ul in the Half-barrel: As, 1 u. 
The different Mality of the Butter receiyed, 246.1] he Quan tities by 
which it was delivered, whether in whole Liſumds or Fractions of a 
Liſound, which, according to the Teſtimonies of all the, Witneſſes, 
makes 2 conſiderable Difference; and in particular by the above 
mentioned George Traill's Depoſition; and as none of thoſe Circum- 
ſtances are noticed by Mr. Spence, the Evidence given by him on 
this Point, under theſe Uncertainties, with reſpect to the Quality 
of the Butter, and Circumſtances of the Delivery, -merits little re- 
gard, and does not amount to any Proof of the Increaſe of the 

The Purſuers have, in like Manner, attempted to bring Evidence 
of there being more Halt-barrels filled now, with the looſe Butter 
payable out of the Ifland of Sanday, than in former Times. For 


Proof of this they reſort to the Depoſitions of John Megt and George Wit. 234, 
Traill, who both depone upon the ſame Period; for John Meal de- and 45th: 


pones, „He was concerned in packing the looſe Butter ſince George 
% Traill was Chamberlain, and that for ſeveral Years, . when he was 
« firſt concerned in packing the looſe Butter in Sanday, it general- 
« ly filled betwixt 13 and 16 and a Half Barrels, as the Butter was 
ill or well paid; and the two laſt Years it filled 17 and a Half and 
« 18 Barrels. And George Traill depones, that moſt of the Years 
« he was Chamberlain, he received yearly, in the Iſland of Sanday, 
« 15 Barrels, or 15 and a Half Barrels of looſe Butter; and that, 
for theſe five or fix Years paſt, he has hcard there was 18 and a 
„Half, or 19 Barrels of looſe Butter packed in the ſaid Iſland.” 
So that, altho* both Witneſſes depone upon the ſame Time, they 
differ widely on the Fact; and theſe Depoſitions ſerve only to demon- 
ſtrate how irrationdl it would be to ſuppoſe, that either an Increaſe 
or a Decreaſe of the Butter delivered, could be proven from the 
Number of Barrels it takes to contain the fame; ſuch an Uncer- 
tainty ariſing from the Quality of the Butter delivered, which the 
Witneſs John Meal expreſſes, by the Butter being ill or well paid; 
as that what in one Year is contained in 13 Barrels, cannot the next 
Year be contained in leſs than 16 Barrels and a Half. And yet it is 
upon this, and ſuch like fallacious Reaſoning, that the whole of 
the Purſuers Plea is founded. 8 — 
Thus the Defender has endeavoured, he hopes with Succeſs, to 
take off the Force not only of the moſt plauſible Arguments urged 
in Support of the Purſuers Libel, but has even [deſcended to take 
NLOTE 


IF + ® 


more Notice of the leſs | conſiderable ones, than they ſeem to de- 
ſeryve. If the Purſuers ſhall, from their Love of; Confuſion. and 


7 


Perplexity, which indeed is the main Strength of their Cans, 


throw out any new Arguments which have not been foreſeen, the 
Defender is in no Fear of them, being conſident, that, upon the ſo- 
lid Foundation of immemorial Cuſtom and Uſage, upon which his 
Defence reſts, he will be eaſily able to obviate any thing of that 
nan un . n 
We muſt now take the Liberty to aſk the Purſuers, upon what 
Grounds they can form the ſmalleſt Expectation of your Lordi 
decerning, in Terms of the Concluſions of their Libel, that the 
Weights, which are uſed at preſent, and have been uſed for time 
paſt Memory, in Orkney, ſhould be diminiſhed, and that the Mark 


Weight ſhould be reduced to 8 Ounces; the Liſpund to 12 lll. 
Weight; and the reſt of the Weights in Proportion; ſeeing there 


is no publick Act or Ordinance, fixing a Standard of Weight in this 
Country. Is it by the prefent Weights of Norway that the Weights 
in Orkney are to be regulated, becauſe Orkney was, 300 Years ago, 
a Province of Denmark ? This is evidently too abſurd to be liſtened 
to. Is it by any ancient Standard-weight in Orkney, preſerved and 
handed down by Tradition to this Day? Neither can this be pre- 


tended. For the Inſtruments and Weights, which have always been 


held to be the Standard, and have, as ſuch, been kept by publick 
Officers, are the very Weights which the Defender now uſes, and 
which have been immemorially held as the Rule over the Country. 
Is it becauſe a Barrel of Butter, which is ſaid to have contain- 
ed of old 15 Lifpunds now contains only 6 and a half, that they 
would infer the Liſpund had been augmented in that Proportion?! 


But this conjectural Evidence is proved to be, in every reſpect, alto- 
gether undecifive. There never was a fixed Proportion betwixt 
the Barrel and the Liſpund. The Converſion of the one into the 


other was accidental and variable, and, in the ſame Period, incon- 
ſiſtent and contradictory. Beſides, if it had been proved, that the 
Barrel once contained 15 Liſpunds,, how can it be from thence de- 
termined, whether the Liſpund has increaſed, or the Barrel has de- 
creaſed? The Arguments upon the one Side are fully as ſtrong a8 


thoſe on the other. The Identity of the Weights, in all time 
within Proof, is moſt firmly aſcertained in the Identity of the Barrel. 
And the Abſurdity of the Purſuers Conjectures, and the Identity 
of the Weights, is plainly confirmed by the equal Pace which the 


Prices: 


prices of the ſame Denominations of Butter and the ſame Denomi- 


bpation of Grain have all along kept, both weighed by the ſame 


Weights and upon the ſame Inſtruments. Or is it from the Rude- 
neſs of the weighing Inſtruments and the Standard-weighis that 


the Purſuers would conclude an Increafe of the Weights? Or from 


the trifling . Diſcrepancies that occur in the different fuſtruments 


and Weights uſed over the Country? Or the other lighter Circum- 


ſtances mentioned by the Purſuers? Neither can theſe be of any Ef- 


ect. The Rudeneſs of the Inftruments and Weights, however it 


may diſplay the Ignorance of our Forefathers, will carry no Evi- 


dence, that the Weights have been raiſed. That the Inſtruments 


- 


are fallacious is not diſputed ; but theſe being in the Hands and* 
Cuſtody of the Country, the Fallacy of them muſt have been much 
more dangerous to the Superiors; abſent, and ignorant of thefe. 
Matters, than they could be to the People, who conſtantly uſed 


them. The ſmall Difference in the ſeveral Weights, uſed in the 


Country, from one another, is no more than what happens in every 
other Part of the World, and muſt happen, from the Inaccuracy 


of the Makers and Adjuſters. of theſe Inſtruments. Were the. 
Weights and Meaſures, now uſed over Scotland, to be called in and 


examined, one would be ſurpriſed to fee what Diſerepancy would be 
amongſt them; not only amongſt theſe of different Counties, but 
even theſe of the ſame Town and the ſame County. In ſuch a Caſe 


then what can be reſorted to to fix and: eftabliſh the Weights and 
Meaſures of a Country, which has no Standard to apply to, but 
the Weights and Meaſures, which have been conſtantly uſed by 
the People of the Country, not only for the Years of Preſcription, 
but for time immemorial. Every other Method of aſcertaining 
them muſt be precarious, deluſive, and arbitrary. And uit is upon 
that ſolid Foundation of Uſage and. Cuſtom that the Defender bot- 


toms his Defence. 


The Defender cannot conclude without obferving, tliat he has 
been forced into this Cauſe, and before this ſupreme Court, not on- 
ly in Defence of the greateſt Part of the Property of his Anceſtors 


in theſe Hands, moſt unjuſtly attempted to be wreſted from him, 


by this pretended Rectiſication of the Weights, but, in a Manner, 
aS a Pannel, to anſwer to a Charge of the higheſt Nature, no leſs 


than an arbitrary and illegal Increaſe of the Weights of this Coun- 
uy, laid againſt his Predeceſſors and himſelf; for, though the 
Crime is not laid perſonally againſt him in direct Terms, the Facts. 
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charged amount to nothing leſs. 


rely. by themſelves, or indirectly by the means of others u 


er their Authority, of committing a 6 grolt, ey wiſh 
have well merited the Indignation of Judges and the \Puniſhni# 
of the Law. But, on the other hand, if no ſuch Miſdeeds are pig 
ved. againſt. them; if, on the contrary, there is clearly proved 
have been, no Increaſe of the Weights, ſince thie Defender's Fame 
had any Intereſt in Orkney, the Defetider is confident rhar' volt 
Lordſhips Juſtice will not only diſmiſs this Action, as calumnto 
and vaxatious, as it is in reality, but will likewiſe condeniũ the 
ſuers in Damages and full Coſts. „„ — 
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